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CERTAIN TARIFF AND TRADE BILLS

MONDAY, MARCF. 17, 1880

House oF REPRESENTATIVES,
SuBcoMMITTEE ON TrADE,
CorrrTEE 0N Ways aNp MEANS,
Washington, D.C.

The subcommittee met at 10 a.m., purswant to notice, in room 334,
Cannon House Office Building, Hon. Sam Gibbons presiding.

Mr. Gieeons. Good morning, ladies and gentlemen. This is a meet-
ing of the Trade Subcommittec of the Ways and Means Committee.
This hearing was announced by the Subcommittce on Trade on March 4
to receive testimony of various trade and tariff bills including bills to
provide duty-free treatment to suspend duties temporarily and to
change certain customs practices in 11.S. customs courts.

Given the large number of bills to be heard and the controversial
nature of some of them, it will be necessary to continue the testimony
from public witnesses on a second day which the subcommittee will
announce at a later date.

Today we will hear first from the interested executive branch
agencies who will present the administration’s positions on all bills.
Then we will hear from the witnesses from the general public.

Due to the large number of bills, I must emphasize the necessity for
each witness to summarize his statement in or(\er to maximize the time
for questions and discussions. Your complete statement will be printed
in the hearing record.

At this time I will place in the record the press release of the Sub-
conimittee on Trade announcing the hearings and the reports of the
executive branch agencies [see appendix for reports].

[The press release follows:]

[Press release No. 52, Mar. 4, 1980]

CHAIRMAN CHARLES A. VANIK, (DEMOCRAT, OHIO), SUBCOMMITTEE ON TRADE,
COMMITTEE ON WAYS AND MEAXNS, U.S. HoUSE OF REPRESENTATIVES, ANNOUNCES
PuBLIC HEARING ON CERTAIN TARIFF AND TRADE BILLS, MONDAY, MARCH 17, 1980

The Honorable Charles A. Vanik (Democrat, Ohio), Chairman of the Sub-
committee on Trade of the Committee on Ways and Means, U.S. House of Rep-
resentatives, today announced that the Subcommittee on Trade would conduet
a public hearing on Monday, March 17, on certain tariff and trade bills, includ-
ing bills to provide duty-free entry, temporary suspensions of duty, and to amend
certain U.S. Customs practices and the Customs Court. The hearing will be
held in Room 334, Cannon House Office Building, at 10 a.m. An additional hear-
ing date will be announced later if necessary.

At the end of this release is a list of the tariff and trade bills on which testi-
mony will be received.

Officials from interested Executive branch agencies will be the first witnesses.
Testimony will be received by the Subcommittee from the interested public fol-
lowing the appearances of the Executive branch -witnesses.

(1)
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In order to maximize time f r questioning and discussions, witnesses will be
asked to summarize their statemerits. The full statement will be included in
cthe printed record. Also, in lieu of a personal appearance, any interested person
or organization may file a written statement for inclusion in the printed record.

Requests to be heard must be received by the Committee by the close of busi-
ness, Thursday, March 13. The request should be addressed to John M. Martin,
Jr., Chief Counsel, Committee on Ways and Means, U1.S, House of Representatives,
Room 1102, Longworth Office Building, Washington, D.C. 20515; telephone:
(202) 225-3625. Notification to those scheduled to appear and testify will be
made by teleplione as soon as possible.

In this instance, it is requested that persons scheduled to appear and testify
submit 30 copies of their prepared statements to the Committee office. Room
1102, Longworth House Office Building, by the close of business, Friday, March 14,

Persons submitting a written statement In lieu of a personal appearance should
submit at least three (3) coples of their statement by the close of business, Fri-
day, March 21, 1980. If those flling statements for the record of the printed
hearing wish to have their statements distributed to the press and the inter-
ested public, they may submit 50 additional copies for this purpose if provided
to the Committee during the course of the public hearing.

Each statement to b> presented to the Subcomniitiee or any written state-
ment submitted for the zecord must contain the following information:

1. The name, full addiess, and capacity in which the witness will appear.

2. The list of persons or organizations the witness represents, and in the
case of associations and organizations, their address or addresses, their total
memberchip, and where possible, a membership list.

3. The bill or bills on which the witness will be testifying and whether the
testimo:y will be in support or opposition to it; and

4. A topical outline or summary of the comments and recommendations in
the full statement.

DUTY-FREE TREATMENT BILLS

H.R. 4008 (Messrs. Won Pat, Evans of the Virgin Islands, and 15 other co-
sponors) —To apply duty-free treatment under certain circumstances to articles
produced in the U.S. insular possessions, and for other purposes.

H.R. 5875 (Messrs. Mineta and Gibbons)—To amend the Tariff Schedules of
the U.S. to repeal the duty on certain field glasses and binoculars.

H.R. 6571 (Mr. Breaux)—To amend the Tariff Act of 1030 v temporarily con-
tinue until December 31, 1982, the duty-free status of the cost of fish net and
netting purchased and repaired in Panama.

H.R. 6687 (Mr. Evans of Virgin Islands)-—To apply duty-free treatment under
certain circumstances to articles produced in the U.S. insular possessions.

DUTY SUSPENSION BILLS

H.R. 5047 (Mr. Frenzel)—To provide for the temporary suspension of duty
on color couplers and coupler intermediates used in the manufacture of pho-
tographic sensitized material untii June 30, 1982.

H.R. 5952 (Mr. Schulze)—To continue the existing suspension of duties on
concentrate of poppy straw until June 30, 1982,

H.R. 6278 (Mr. Shannon)—To suspend the duty on trimethylene glyecol di-p-
aminoben~zoate nutil Drcemb-r 31, 1982,

H.R. 6673 (Mr. Latta)—To provide for the temporary suspension of duties
on water chestnuts and bamboo shoots for three years.

DUTY INCREASE BILLS

H.R. 5242 (Mr. Shumway)-—To amend the Tariff Schedules of the U.S. in
order to establish a column 2 rate of duty on unrefined montan wax.

MISCELLANEOUS TARIFF AND TRADE BILLS

H.R. 116 (Mr. Bafalis)—To amend section Se of the Agricultural Adjustment
Act of 1933, as reenacted and amended by the Agricultural Marketing Agree-
ment Act of 1937, to subject imported tomatoes to restrictions comparable to
those applicable to domestic tomatoes.

H.R. 4248 (Mr. Heftel)—To amend section 8e of the Agricultuial Adjustment
Act, as reenacted and amended by the Agricultural Marketing Agreement Act of
1937, to provide that papayas produced in the U.S. are made subject to any
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regulation with respect to grade, size, quality or maturity, imported papayas
shall be made subject to the same regulation.
H.R. 5065 (Mr. Lederer)—For the relief of the Chinese Cultural and Com-
munity Center of Philadelphia (duty-free entry of ceramic roofing tiles).
H.R. 5132 (Mr. Moore)—To amend the Tariff Act of 1930 to exempt from
the definition of vessels non-self-propelled barges under certain conditions.
H.R. 5147 (Mr. Vanik)—To provide a separate classification for parts used
for the manufacture or repair of certain pistols and revolvers used for non-

sporting purposes.
‘H.R. 5827 (Mr. Vanik by request)—To a:nend the Act of June 18, 1934 re-

garding the submission by the Foreign Trade Zones Board of annual reports
to Congress.

H.R. 5829 (Mr. Hamilton)—For the relief of Foundry United Methodist
Church (duty-free entry of six bronze bells).

H.R. 6089 (Messrs. Frenzel, Gibbons, Moore, and Vento)~—To prohibit until
January 1, 1982 the conversion of the rate of duty on certain unwrought lead

to ad valorem equivalents.
H.R. 6453 (Mr. Vanik)—To amend the Tariff Schedules of the U.S. regarding
the rate of duty that may be proclaimed by the President on sugar imports.

CUSTOMS BILLS

H.R. 5464 (Messrs. Frenzel and Rostenkowski)—To amend the Tariff Act of
1930 to permit drawback for imported merchandise that is not used in the UC.S.
and is exported or destroyed under Customs supervision.

H.R. 5961 (Mr. La Falce plus cosponsors)—To amend the (‘urrency and For-
eign Transactions Reporting Act to (1) make it illegal to attempt to export or
import large amounts of currency without filing required reports; (2) allow U.S.
Customs officials to search for currency in the course of their search for contra-
band articles; (3) allow payment of compensation to informers.,

H.R. 6394 (S. 1654) (Mr. Rodino) —T9 clarify and revise certain provisions of
28 U.8.C. on judiciary and judicial review of international trade matters (**Cus-
toms Court Act of 1980).

Mr. GieoNs. I understand that the agency reports other than the
ITC have been received on only 5 of the 21 bills so far and only from
certain agencies, even though the reports were requested last year on
most of the bilis. _

I hope that something will be done tunder the Executive Branch
Trade Reorganization to expedite agency preparation and response
on bills of this type for future hearings and that you will submit the
outstanding reports on these hearings as ¢uickly as possible. I under-
stand that Mr. Merkin, representing the Department of Commerce,
will state the administration’s position on most of the bills.

We also have witnesses from the other interested agencies to present
the positions on certain bills within their jurisdiction and will be
available to answer questions. In the interest of conserving time, if an
agency has a different view from that presented by Mr. Merkin or any
of the other witnesses, they should so indicate. If they do not so indi-
cate, we are going to assume they all agree.

We will proceed in the order the bills are listed in the press release.

H.R. 4006

Mr. Gissoxs. The first bill for consideration is H.R. 4006, introduced
by Mr. Won Pat, to apply duty-free treatinent under certain circum-
stances to articles produced in the insular possessions. You may pro-
ceed, Mr. Merkin.

Will those of you who are in the audience who represent the differ-
ent agencies try to get as far forward in the room as you possibly can.
If you have a position that is different than is presented here, please
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stand, identify yourself and state the position of your agency on the
bill.

We will go right through these. The first bill is number H.R. 4006.
You may proceed.

STATEMENT OF WILLIAM MERKIN, ACTING DEPUTY DIRECTOR,
IMPORT POLICY DIVISION, DEPARTMENT OF COMMERCE, AC-
COMPANIED BY STEVEN KAMINSKI, INTERNATIONAL ECONO-
MIST

Mr. MergiN. Thank you. The administration supports the intent of
this bill. The bill would provide a temporary alternative limitation of
70 percent on the value of foreign materials permitted in products of
insular possessions. The administration proposes instead a requirement
that such products contain value-added in the form of direct processing
costs in the insular possessions of at least 25 percent of the value of
foreign components that would be subject to duty if imported directly
into the United States.

The reason for this proposed amendment is to assure a minimum
contribution to the territorial economies and to minimize the likelihood
of passthrough industries.

However, there are some unresolved concerns within the administra-
tion about guidelines for determining import sensitive products which
would not be eligible under the liberalized eligibility criteria. The
agencies involved are working diligently to resolve their differences and
the administration will submit its views on this issue as soon as
possible.

Mr. Gyseons. When do you think that will be?

Mr. Merkin. I would hope by the end of this week.

Mr. Gieons. You will submit them in writing, of course?

Mr. MErkIN. Yes.

Mr. GisBons. We will include them as part of this record before we
close the record.

Mr. MEerkIN. Yes.

Mr. Giseoxs. The administration favors the intent of H.R. 4006.

H.R. 5875

Mr. Gieoxns. We will go next to H.R. 5875 which was introduced by
Mr. Mineta and myself.

Mr. Merkin. The administration supports enactment of H.R. 5875;
we are unaware of any domestic commercial production of field glasses,
opera glasses or prism binoculars covered by the bill.

While some domestic production of prism binoculars does exist, this
is of high quality for specialized military or technical use and not
stocked by retail outlets for public consumption.

.R. 6571

)

Mr. GiBoxs. Fine. We will go next to H.R. 6571 by Mr. Breaux.

Mr. Merki~. The administration opposes enactment of H.R. 6571 as
it is currently drafted since it would extend duty-free treatment to the
cost of purchase and repair of fish nets and netting in the Republic of
Panama without providing corresponding treatment for identical
items from other countries.
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Such preferential treatment is contrary to the most-favored-nation
requirement of the General Agreement on Tariffs and Trade. Enact-
ment would contravene our longstanding policy against trade prefer-
ences other than those under generalized systems.

We could support the bill if amended to apply on a most-favored-
nation basis. In this case it would also be necessary to narrow the
coverage from all fish nets and netting, as it now reads, to only tuna
purse seine nets and netting in order to avoid giving broader nonre-
ciprocal concessions to foreign countries.

Mr. Gissons. Why do you want to limit it just to tuna?

Mr. MergIN. The history of this, sir, is that U.S. tuna vessels used
tso stop in the Canal Zone when it was still a possession of the United

tates.

Mr. GiBeons. I am aware of that. Why just tuna nets? Why not
shrimp or something else?

Mr. Merkin. It was my understanding that the intent of the original
bill was to help the tuna fleet. They were the ones taking advantage of
the Panama——

Mr. GiBeons. I have shrimp fishermen in my area. What about them ?
Is the administration opposed to doing it for shrimp fishermen?

Mr. MerginN. I unfortunately am not aware of the situation of
shrimp. I will be glad to look into it.

H.R. 6687

Mr. GiBBoxns. Let us go to the next bill by Mr. Evans of the Virgin
Islands. Do you have a statement on that ? I do not have a number on it.
Mr. Mergi1N. I believe it is H.R. 6687. Unfortunately, this was just re-
ceived by the administration. We are not yet able to give a position.
Again, I would recommend that we woiild have it by the end of this
week.
ILR. 5047

Mr. Giseoxs. Let us go on to the duty suspension bills. H.R. 5047
by Mr. Frenzel.

Mr. Merg1~. The administration supports enactment of this legis-
lation. While these products are produced domestically, they are manu-
factured for captive use. Therefore, a firm without its own captive
production is forced to import its needs of these materials.

H.R. 5952

Mr. Gieeons. Let us go to H.R. 5952 by Mr. Schulze.

Mr. Merkn:. The administration has no objection to the enactment
of H.R. 5952. The administration would also have no objection to a
permanent duty suspension on this product. There is no domestic
production of concentrated poppy straw, a raw material used in the
production of opium.

We think the duty suspension would be beneficial to the domestic
industry.

Mr. Gieeons. You do not think we ought to start growing this in
this country?

Mr. MerxiN. No, sir.

Mr. Gieons. I agree.

63-673 0 - 80 - 2



6

H.R. 6278

Mr. GisBons. Let us go to Mr. Shannon’s bill, H.R. 6278.

Mr. MerkiN, The administration again does not object to enactment
of this bill. This chemical, to use the acronym TMAB, is not currently
produced domestically.

H.R. 6673

. Mr. GisBons. Let us go to H.R. 6673 by Mr. Latta.
Mr. MerxiN, The administration does not object to enactment of
HL.R. 6673. The United States is totally dependent on imports of water
chestnuts and bamboo shoots.

HR. 5242

Mr. Giseons. They are good too. Let us go to the duty increase bills,
H.R. 5242 by Mr. Shumway.

Mr. MerxiN. The administration opposes enactment of H.R. 5242.
Although we sympathize with the difficulties facing the montan wax
industry, we believe it is more ap[l;ropriate for the industry to seek
relief under the procedures established by the Congress to insure that
the competitive conditions in the industry warrant import relief.

Both section 406 of the Trade Act of 1974, dealing with market
disruption from nonmarket economies, and the Antidumping Act of
1921, as amended, provide avenues of relief which the industry may
wish to consider.

Mr. Gieeons. What is montan wax?

Mr. MerkiN. Mr. Kaminski from the Commerce Department can
answer that question.

Mr. Kaminskr. Montan wax is a substance which is used with some
solvents, same carbon black and it is used in the production of one-
time use carbon paper. With the advent of Xerox machines, the con-
sumption of one-time use of carbon paper has dropped. It is found in-
one-time business forms and credit card slips.

H.R. 116

Mr. Gieeons. Let us go to noncontroversial bills like H.R. 116 by
Mr. Bafalis.

Mr. Merkin. The administration opposes enactment of H.R. 116.
If enacted H.R. 116 would require that imported tomatoes, mainly
from Mexico, would have to comply with the packaging provisions of
the Federal tomato marketing order, which is in effect in Florida,
even though tomatoes grown and packaged in States other than
Florida would not be subject to these requirements.

The requirements of the marketing order are intended to stand-
ardize pac%ing the Florida tomatoes with respect to size and maturity.
We understand that Florida tomatoes are harvested while fairly hard,
and then sorted and packed by machines in containers or crates.

Mexican tomatees, which account for over 99 percent of imports
during the Florida tomato growing season, are in contrast picked
when vine ripe and hand packed in crates. Mexican packers must mix
different sizes in the crate in order to obtain a snug fit and minimize
movement and bruising during shipment.
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California growers of vine ripe tomatoes currently use the same
packing method. In order to comply with H.R. 116, the Mexican pro-
ducers would have to pack the same size tomatoes in each crate and
incur additional packing costs to protect easily bruised tomatoes from
shigsping damage.

can pe seen, there is no economic justification in requiring that

soft Mexican vine ripe tomatoes be subject to the same packing re-

quirements as the harder Florida mature green tomatoes. It would

g;llyﬁraise prices for the American consumer with no commensurate
nefits.

It is important to note that imported tomatoes must meet the same
quality and health standards set for domestic tomatoes.

Mr. GiBeons. I am sure we have not heard the last of that one.

H.R. 4248

H.R. 4248 by Mr. Heftel.

Mr. MegkiN. The administration opposes enactment of H.R. 4248,
Present}iy there is in effect a Federal marketing order which regulates
the handling of papayas grown in the State of Hawaii. While we be-
lieve the principle of equivalent restrictions for domestic and imported
commodities is basically sound, inclusion under section 8(e) should be
limited to commodities for which low-quality imports pose a threat
to regulated domestic commodities. We do not now have evidence that
this is the case with respect to papayas.

Supplies of imported fresh papayas have been considered to have
no significant effect on mainland sales of Hawaiian papayas. Under
those circumstances we see no need for the legislation.

H.R. 5065

Mr. Gissoxs. Let us go next to H.R. 5065 by Mr., Lederer.

Mr. Merg1N. The administration has no objection to the enactment
of H.R. 5065. The quantity and value of roofing tiles purchased by
the Chinese Cultural Center in Phila-elphia is small, $11,790. Because
of this, the competing domestic industry is not opposed to the entry
of this title duty free on a one-time basis.

We note that while no domestic supplies of these tiles currently
are available, manufacturing capability does exist for production of
this title and the domestic producer having that capability would
oppose a permanent elimination of the duty.

H.R. 5132

Mr. Gissons. H.R. 5132 by Mr. Moore.

Mr. MerkiN. The administration opposes enactment of H.R. 5132.
It is our understanding that this bill is intended to assist owners of
barge carrying vessels to establish the emergency nature of foreign
repairs to the satisfaction of the Customs Service so as to be entitled
to remission of duties provided under section 466(b) of the act.

However, as currently drafted the bill would exempt from duty all
foreign repairs without regard to whether they are necessary repairs,
that is, of an emergency nature, The adrinistration would be pleased
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to work with the U.S. Customs Service to develop a satisfactory solu-
tion to the problems curently faced by owners of nonself propelled
barges.

H.R. 5147

Myr. Giseoxs. The next one is H.R. 5147 by Mr. Vanik.

Mr. Mergin. The administration supports the intent of H.R. 5147.
However, as currently drafted we have been informed by the U.S.
Customs; Service and the Bureau of Alcohol, Tobacco, and Firearms,
that it would be impossible to administer.

I believe there is a representative from the Customs Service here
today who has some revised language which may be able to resolve
this problem.

Mr. GiBeons. Does the gentleman from the Customs Service want to
be heard at this time? What about USTR? Is it in support of this
bill, do you know ?

Mr. Merxin. USTR again supports the intent. We do note, how-
ever, that this bill would withdraw the U.S. tariff concession which
was granted during the multilateral trade negotiations recently con-
cluded. The United States will be subject to claims for compensation.

However, the USTR believes that the intent of the bill is such that
they will resolve whatever problems are caused.

If I may, I understand from the Customs Service they do have
language they will be pleased to cubmit to the staff which should re-
solve hopefully this problein of administration.

Mr. Giseons. Is this the gentleman from the Customs Service com-
ing in the room now ? We are talking about the bill, H.R. 5147 by Mr.
Vanik to provide separate classification for parts used for the manu-
facture and repair of certain pistols and revolvers used for nonsport-
ing purposes.

STATEMENT OF ARTHUR RETTINGER, OFFICE OF THE CHIEF
COUNSEL, U.S. CUSTOMS SERVICE

Mvr. RerTinNGeR. I am Arthur Rettinger. Yes; we do.

The language we would like to sug%est is for pistol and revolver
parts, section %30.61 for sporting pistols and revolvers at the current
rate and 730.62, others, at the new rates of 21 percent, 8.4 and 105
percent suggested by the bill.

Mr. Giseons. Could you be a little more specific? I do not know what
this bill does.

Mr. Rerrincer. Customs is talking from the standpoint of enforce-
ment of the provisions, and the provisions given concerning the manu-
facture and repair of pistols and revolvers generally recognized as
not particularly suitable for and readily adaptable to sporting pur-
poses. It would be difficult for Customs administratively to enforce.
The language I have given as a substitute would appear to accomplish
the same purposes as specified by the bill but be simpler for Customs
to enforce. In addition, section 2 of the bill should be deleted.

Mr. GiBoxs. Any other comments from the administration on this?
Thank you, sir.

HL.R. 5827

Mr. GiBsons. Let us next go to H.R. 5827, which Mr. Vanik by re-
quest has introduced.
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Mr. MerkiN. The administration supports enactment of H.R. 5827,
The bill changes the date of the annual report of the Foreign Trade
Zones Board to conform with the changes in the Federal fiscal year.

Mr. Gieeons. If the members of the committee have any questions
you want to go back on, let me know.

H.R. 5829

Mr. Gieeons. The next bill is H.R. 5829 by Mr. Hamilton, another
one of these church bell problems. .

Mr. MerkiN. The administration is opposed to enactment of H.R.
5829. The administration prefers that private relief bills waiving
duties be enacted only if goods purchased cannot be supplied by do-
mestic producers. There is currently one U.S. producer of peal bells
who participated in bidding for this sale.

Wﬁile in this cace the additional expense of the duty on the bells
may have been a small consideration in the selection process, and while
the purchaser is a nonprofit religious organization, we believe that a
refund of duty creates an unfair competitive situation for the sole
domestic bell manufacturer whose market is largely comprised of non-
profit organizations.

H.R. 6089

Mr. Giseoxs. The next bill must have a lot of merit to it. It is H.R.
6089 by Mr. Frenzel, Mr. Gibbons, Mr, Moore and Mr. Vento.

Mr. MergIN. The administration opposes enactment of H.R. 6089.

As part of the Tokyo round of multilateral trade negotiations 500
selected specific compound rates of duty, including the specific rate on
unwrought lead which is encompassed by this bill, were converted
to the ag valorem rate.

This action was taken as responsively as possible to the concerns of
U.S. producers about the erosion of protection provided by specific and
compound duties. The effect of the duty conversion was to freeze tariit
protection on converted items at 1976 levels and to prevent further
erosion of those levels resulting from price increases.

Before deciding to pursue any conversion on March 14, 1978, the
Office of the Special Trade Representative requested the International
Trade Commission to conduct an investigation and to provide the
Special Trade Representative with its advice on converting all specific
and compound rates of duty in the Tariff Schedules of the United
States to ad valorem rates.

The International Trade Commission held public hearings on this
matter on April 24, 1978, and submitted a report to the Special Trade
Representative on June 1, 1978, The report recommended a column 1
rate of 5.1 percent ad valorem for unwrought lead. Our private sector
advisory structure established under section 135 of the Trade Act of
1974 identified this item as one of the items that the industry wished
- to convert in the multilateral trade negotiations.

Notice was published in the Federal Register of Aungust 22, 1975,
and comments from interested parties were solicited by the Special
Trade Representative. No comments were received bv the Special
Trade Representative or by the International Trade Commission in
opposition to conversion of the duty on unwrought lead to 5.1 percent
ad valorem.
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During the following month we negotiated an appropriate U.S.
compensation for this rate conversion with our trading partners, as is
required by the general agreement on tariffs and trade. The administra-
tion is sympathetic to the concerns of the domestic lead consuming
industry over having to pay increased duties on imports of unwrought
lead as a result of the conversion and rapid increase in lead prices.

We note, however, that consumers of other imported products in-
cluding other metals which have historically been subject to duties on
an ad valorem basis always have had to pay incremental increases in
duty whenever the prices of those imported products rose.

T}l’le proposed conversion back to specific rates occurs during periods
in which lead prices are dropping. Economic forecasts studied by the
Department of Commerce indicated decline in demand resulting in the
cutback in such areas as new car production and leaded gasoline.

While we do not suggest that lead prices will drop to the 30-percent
level existing in 1976, we do not believe that the record levels reached
in 1979 will recur at least in the short run. The downward trend in
prices is expected to continue, thus minimizing the effect of the rate
conversion.

However, I would like to note that, as I said, the administration is
sympathetic to the problems facing the lead consuming industry and 1
would like to note that the administration does have autherity under
section 124 of the Trade Act of 1974 to make further tariff reductions,
although rather small ones. I think the limit is 20 percent.

Part of this process would be that the International Trade Com-
mission would have to do a study on the effect on the domestic indus-
try of further tariff cuts and considering the controversy on this issue,
it might be worthwhile to pursue such a study so that we can see ex-
actly what kind of effect there would be on both the lead producers
and lead consumers.

Mr. GieBons. Mr. Frenzel.

Mr. Frenzer. Isn't it true, sir, that when you say the administration
held hearings and determined the ad valorem rate and you did not get
a lot of complaints, lead was at quite a different price level?

Mr. MergiIN. Yes; that is true.

Mr. FrenzeL. I think that you cannot really fault the industry for
not complaining at that time.

Mr. MergiN. No, sir.

Mr. Frenzer. I think what you are saying is that the Government
does ..t have the ability tc be flexible and to take into account differ-
ing conditions. You are saying we made a deal 2 years ago, and that is
the only deal that can prevail.

Mr. Merkin. I do not like to think the administration is that
unflexible.

Mr. Frenzer., I think you have a great opportunity to prove it.

Mr. Merkin. I believe, sir, that this bill is one possibility to resolve
the problem. 1t may not be the best one from the vantage point of the
domestic producing industry. That is why I suggested we may want
to look at the possibility of reducing the ad valorem rate which we
converted to. Well, with the MTN reduction 1 believe it is 3.5 percent.

Mr. Frenzen. We would like to see that too. I am kind of dis-
appointed that the Office of the U.S. Trade Representative is not rep-
resented here. I understand that you are carryirg their proxy today.
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Mr. MerxiN. I am in a unique situation. I am here representing the
Department of Commerce because I was working there as we prepared
for this testimony. I have just recently transferred to the Office of the
U.S. Trade Representative. And they suggested since I was going to
be here that I could speak for them on this issue.

Mr. Frenzen. Why don’t you?

Mr. Merxin, OK, I will, sir.

Mr. FrenzeL. Tell us what you are going to do to this rate.

Mr. MerxIN. As I said, under section 124 of the Trade Act if the
administration were to consider further reduction of the duty on this
item, we would have to request advice from the International Trade
Commission on the economic effects of such reduction.

I think it is safe to say that we are seriously considering making
such a request to the International Trade Commassion.

Mr. Frenzer. Even if the ITC gave you a favorable report and even
if you were smart enough to go ahead with the cut, the most you can
cut is 20 percent ?

Mr. MerkiN. That is correct.

Mr. Frenzer. Which is better than a poke with a sharp stick. I
think perhaps not helpful under the circumstances. The problem that
the sponsors of the bill see is that while you predict a decrease in lead
prices in the immediate future, if we are to look at commodity prices
over the long haul we do not see any great probability that you are
going to have any more than modest temporary downs and probably
an escalation in commodity prices, including lead in the future.

So, the problem that we see as bad now tends to get worse in the
future. Our problem is that we see consumers of these products, bat-
teries being a prime example, having to pay a good deal more in the
marketplace for the products that they buy as a result of an arbitrary
position of our Government to assess a rate of duty which is not needed
to protect anybody.

Not only do they have to pay it on batteries made of imported lead,
but they have to pay it on every battery because the domestic price of
course will equate itself with the competitive level.

I do not think the Office of the U.S. Trade Representative has been
forthcoming on this issue. I think it is an inflationary cost that we
should not have to meet in this society. I do not think you have been
very helpful.

Mr. MerxiN. Being my first week at the Office of the U.S. Trade
Representative, I do not pretend to speak for those who dealt with this
issue before me but I certainly would give a commitment to the sub-
committee that we will pursue this with all vigor.

Mr. FrenzeL. When you were negotiating with Mexico, there was a
possibility to make a significant reduction.

‘Mr. MErkIN. Yes.

Mr. FrenzeL. But based on the whole context of the negotiation you
determined that you could do only what you did ?

Mr. Mergi1N. That is correct.

Mr. Frenzer. Therefore, the residual authority left for you to cut
is so modest that I do not think we have any alternative other than
to try to pass a bill like this. This may not be the best bill. I really
think we have to go beyond your ability because, from my standpoint,
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you let us down in your negotiations, From your standpoint, you
could go no further than you went.

Mr. Chairman, I yield the balance of my time.

:lf\Ir. G;'IBBONS. How much lead do we import aid whom do we import
it from?

Mr. Merx1n. If I may turn to Mr. Kaminski on this.

Mr. Kaminskr, In 1979 we imported 184,000 short tons. The pri-
mary suppliers were Mexico, Peru, and Canada. As I recall, this
roughly accounts for approximately 15 percent of total domestic
consumption.

Mr. Giseons. You say the administration can ask the U.S. Inter-
national Trade Commission to do a study? How long will that take?

Mr. Merkin. I believe the law says that they must respond within
6 months. Obviously it could be expedited but f could not commit the
International Trade Commission.

Mr. Gisons. We have Canada, Mexico, and Peru, and that is about
15.percer;t of consumption. Is the import price dragging the domestic
price up ?

Mr. Kaminskr. The import price at the current time has dropped
as well as the domestic price. »

Mr. Giseons. I assume the two follow each other, is that right ?

Mr. KaMInskl Yes. .

Mr. Gissons. How much is the ad valorem duty ¢

Mr. Kaminskr. At the current time it is 3.5-percent ad valorem. It
was converted January 1 of this year.

Mr. Gissons. What would happen if we reduced it to zero? Maybe
some of the public witnesses will want to talk about that. There is no
sense passing any more inflation on than we have to. Let us go next
to Mr. Vanik’s bill, H.R. 6453.

Mz, Moore. Are you through ?

Mr. Giseons. No; go ahead. I am sorry. Let us go back to 6089.

Mr. Moore. Thank you, Mr. Chairman.

The position the administration has taken in opposition has nothing
to do with the increased cost to lead producers because of Government
regulations, does it ¢

Mr. MergIN. Not that I am aware of, sir.

Mr. Moore. Is there a need in your opinion to protect the profits of
lead producers at this point by allowing this increase in going to an
ad valorem tariff rate?

Mr. Merkin. I do not know that it is protecting the profits, not
being privy to the information on the individual firms.

Obviously there is concern within the administration for both the
well-being of the domestic producers and the well-being of the
domestic consumers of this product.

Mr. Moore. That is being on both sides of the fence. Normally we
hear of the administration coming in and testifying for or against
these kinds of matters. They normally have some knowledge of what
the state of an industry is.

Is it in trouble financially or is it working full capacity? Are the
profits good at this point? Or is this merely a mathematical problem
we have here, going from one rate to another and you are not having
anything to do with'the lead producers in that process ¢
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Mr. MerkiN, My information is that the lead producers are in a
tenuous situation. I do not know if Mr. Kaminski can talk to the
specifics € the industry. It is my understanding that the industry is
affected by imports and that is certainly a consideration that the
administration 1s aware of.

Mr. Moore. The price of the product has gune way up. I would
like you to be more specific on this because I have contrary informa-
tion about the financial status of lead producers. I think most members
of this subcommittee when they vote on one of these things, try to
determine whether it is necessary to protect the lead producers.

Mr. Merxin. I think that is an excellent question. Unless Mr.
Kaminski has some information readily availa({)le, I would request
that the subcommittee allow us to delve into this and prepare a report
on the si(_ti;uation instead of my conjecturing which does not do anybody
any good.

Mr. Moore. Right. Does the other gentleman have information?

Mr. Kaminski. At the present time there appears to be no apparent
problem among domestic lead producers. However, forecasts studied
by the Department of Commerce, both our own surveys plus those of
private consultants, show that in the short run there will be a decline
in lead consumption.

Now, the depth of this decline and the effect of that on domestic
production is difficult to estimate and to anticipate the length of time
that such a drop would occur. I think that pretty much sums it up.

At the present time we do not see a problem but we see down the
road that there could be a problem and that a duty reduction could
possibly have an adverse effect on domestic producers. This, of course,
could change with an upswing in the economy.

Mr. Moore. Of course, any duty reduction would do that.

Mr. KaMinskr. That is correct.

Mr. Moore. Normally we like to see such things; we want to see facts
and figures to show what they can produce at full capacity, and if you
reduce the duty and let more lead come in, whether that in any way
interferes with the market of domestic lead production.

We also know what profit figures are. It appears to me, if we look
at 1976, the price of domestically produced lead has more than
doubled. I would like for you to be more specific. Is this really the
reason why you are opposing this bill? Is it out of concern of the
profit of the lead producers or is it something else? If it is out of
concern for lead producers, where are the facts and figures to show
the concern?

Mr. Kaminskr There are a number of factors involved in our oppo-
sition to the bill. I understand froin our talks with the people on whose
behalf this bill was introduced that they are concerned about the effects
of paying more duty and that they have tried, in working with you to
draft this bill, to develop a program which is the best route to follow,
and that was reconverting the rate from the ad valorem equivalent
back to the specific.

Now, there are a few problems in this. One is that we went th}'ou%h
the whole process of converting these duties that we paid for in the
trade negotiations. We wondered what would happen in 2 years from
now, when the temporary conversion back would expire and what the
situation in the market would be. We also considered a tariff anomaly
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that would be created. This bill covers unwrought lead except lead
bullion. The lead bullion duty rate is also 3.5 percent. This bill would
lower the duty on the unwrought lead. We felt that this would also
encourage foreign upgrading of lead bullion to unwrought lead for
the purpose of reducing the amount of duty they would have to pay
with a commensurate loss in U.S. value added.

In studying the situation with respect to lead, we also viewed simi-
lar situations in which the administration has supported bills pro-
viding for a temporary duty reduction—in other words, some level
which would be agreeable to both lead producers and lead consumers.

The administration supports such bills when it feels that the domes-
tic producing industry cannot meet total domestic demand, which
brings us back to the original problem.

Over the next 2 years, which is the period we are talking about in
this bill, what is the economic outlook for lead? If indeed there is
going to be a declining consumption and production domestically, a
large decline affecting employment in the domestic lead industry—
which seems to be indicated by the Department of Commerce, at least
in the short run—then we would have some difficulty in saying: All
right, why don’t we temporarily reduce the duty.

These are the major considerations which went into the develop-
ment of this position.

Mr. Moore. You understand that, in developing your position, it is
not the intent of the drafters of the bill to prevent going to an ad
valorem rate; it is just that we didn’t think the purpose of going to
the ad valorem rate was to increase the actual dollars paid in duties.

As a matter of fact, it seems to me in the MTN we were trying to
reduce the net duties across the board in the case of lead. This con-
version of a specific rate to the ad valorem rate actually increases it.
That is understood by the administration, I assume.

Mr. Kaminskr. We understand the problem. Of course, there are
many factors at work. Not only was there conversion on this product
at the same time there was a duty reduction; again at the same time
there was a significant increase in the price of lead, which obviously
was not even anticipated.

Mr. Moore. This sounds like the games the Japanese play. We sign
treaties to reduce duties and we find that the duties are higher. I won-
der if we are going to be as smart as the Japanese or just poor imitators.
I don’t think that was the intent of the MTN. Most of us thought the
duties were going down, not up.

I am not sure I am understanding you yet.

Mr. Chairman, I would like to ask that the record be left open and
ask the administration to submit their computations to show that the
domestic lead industry is going to be in trouble during the 2 years of
this bill. I am led to believe by the people in the industry, that is not
the case.

If that is not the case, I don’t know what the problem is here in
asking that we just delay for 2 years in going to this ad valorem tax
base. Can you gentlemen produce that information ¢

Mr. Kaminskr, Yes, sir. ) ‘ -

Mr. Moore. Do you gentlemen see any connection between the price
of domestically produced lead and the gross price of the imported
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lead or with the duty thereon ? Is there a connection between the two?
Does one follow the other ¢

Mr. Kasmnskr. There is a world market price on lead, which is deter-
mined by supply and demand factors. I think what you are referring
to has to do with the inflationary figure which the consumers of im-
ported lead have developed, which would indicate that the increased
duty prices enable the domestic producers to also increase their prices
domestically on the whole range of lead products.

Mr. Moore. Say in the last 3 years has the gross price of imported
lead been roughly equal to the domestic price o leadg

Mr. Kaminskr. I can check.

Mr. Gieeons. While the witness is checking that, may I suggest that
those of you who are standing in the rear—it makes me nervous to see
you standing—if the ladies will come up first and have a seat if they
would like to, anywhere around, even up here where the Democrats
usually sit, and next we will take the infirm or aged and then after
that we will take the Irishmen because this is a special day.

Come forward and don’t torture yourselves by standing. This hear-
ing can go on a long time today. You are welcome to have seats any-
where around the room. After all, you are paying for them. Come on
up.

Mr. Kaminskr. Our price data shows that in the years 1976 through
1978 the U.S. producers’ price of lead averaged slightly higher than
the world price. This was not true in 1979, when the average U.S. pro-
ducers’ price was less than the world price.

Mr. Moore. I am not sure what it shows.

Mr. Kaminskr, I am not sure what it shows, either.

Mr. Moore. What percent of the lead we are using in the country is
imported ?

Mr. Kaminskr. Fifteen percent of the unwrought lead coverad by
this product number, comparing it with a like product produced
domestically.

Mr. Moore. Fifteen percent that we use is imported ?

Mr. KaMinskr. Yes, sir.

Mr. GiseoNs. Mr. Moore, let us give them a week to get their facts
and figures in line. Then we will close the record and act as we nor-
mally do on these things.

Mr. Moore. I just want to be sure that we have good justification.
This is inflationary.

Mr. GiBBoNs. You are right.

Mr. Moore. I want to be sure we have some good facts anc, figures.

Mr. Gieeons. Right. You have a week to get it in, in writing. Deliver
it to the staff and send ~opies to the members, please.

[The information follows:]

The domestic lead industry showed an unusually strong performance during
1979. All the major markets for lead increased during 1979 and the production
of primary lead increased five percent reaching its highest level in five years.
Record prices, as high as 65 cent/lb.,, were reached. At the present time produc-
tion utflization remains close to full capacity. Exact profitability figures for lead
operations of all domestic firms are not available. We understand from the Se-
curities and Exchange Commission that profitability data is only available on a
company-wide basis. As such, the lead operations for a number of firms would

be aggregated with other operations within each compary, Hence, profit figures
do not necessarily reflect the situation with lead. While unable to produce prof-
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itability figures, we would agree that the profit picture in 1979 was excellent for
both lead producers and consumers. However, it should be noted that the lead
industry is cyclical and good years are needed to oiiset periods of low profit-
ability. For example, the periods 1970-1971 and 1975-1976 were characterized by
soft prices, mine closur~s, production slowdowns, increased stocks, decreased
employment and poor profits.

Lead consumption is expected to drop sharply during 1980. Lead is used in the
manufacture of automobile batteries, tetraethyl lead for leaded gasoline, am-
munition, construction materials, solder and pigments. We wrote that there are
a number of factors that will result in decreased demand for automobile bat-
teries, which account for 61 percent of total lead consumption in 1979, Decreases
in automobile production, indicated by lay-offs by automobile manufacturers, will
reduce demand for batteries for original equipment manufacture. Secondly, cthe
mild winter of 1979 has reduced the need for replacement batteries. Finally main-
tenance-free batteries, which use less lead but require pure lead or lead with a
low antimony content are gaining popularity. Gasoline conservation and retire-
ment of pre-1975 cars without catalytic converters will reduce the demand for
leaded gasoline containing tetraethyl lead. The downturn in new building and
home construction brought about through high interest rates will reduce de-
mand for lead products and solder used in construction and wiring, These de-
clines will be reflected in decreased prices and consumption.

The Department of Commerce cannot predict the length of time the market
will stay soft nor the level at which prices may stabilize. The Department of
Commerce in its 1980 Industrial Outlook predicts that total shipments will drop
approximately 9 percent. It should be noted that these estimates were made prior
to September 1979 before the extent of gasoline conservation and winter weather
conditions were known.

When demand is slack and lead prices low, tariff protection is most needed
by the domestic industry. During these periods greater quantities of imports
enter the market place and further exacerbate market conditions. Past periods
of low demand have been marked by falling prices and increased imports,

An Annex is attached containing a number of charts which show general
market trends.
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Lead: Current trends: Metal production and consumption
Plomb: Tendances actuelles: Production et consommation de métal
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Lead: Price trends
Plomb: Tendances des prix

19

1978

1979

Monthly
Avoragos:

LME:
Settlemont:
600{— £/motric ton

o
Unitod Stotos:
Conts/ib
60—
5ol \
40 |~
30 b
F IS S SN W TN (R I TR N NN W I I N T N (N N TN U AN O N N N T O T N
1 It maeamijjasondll] tmamij ) assoandli tmamij]j s




20

Rofincd Lead: Metal consumption
Plomb raffiné: Consommation de métal
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PRIMARY " "ADS: TRENDS AND PROJECTIONS 1974-80

{tn millions of dollars except as noted)

Percent Percent
change change
ltem 1974 1975 1976 1977 19783 19793 1978-793 19803 1979-80%
Industry (SIC 3332):
Value of shipments .. .. 838.2 728.8 711.5 701 720 900.0 25.0 20 8.9
Value added._....... R .. 1981 123.8 152.3 191.7 205.0 215.0 4.9 205.0 —4.7
Value added per production worker-hour
(dollars)2. ... .o ccammnaen 40.5 253 30.5 46.7 51.0 55.0 7.8 46,0 -16.5
Total employment (thousands).......... 30 31 32 25 2.5 2.6 40 2.6 0
Production workers (thousands)__..___. 24 25 26 20 20 21 50 21 0
Average hourly earnings (December—
dollars). e 5.04 4,90 6.62 7.31 8.0048.60 i~ 925 ...
Year-lo-year percent change in average
hourly earnings (December-December). 7.9 —3.0 351 10.4 9.4 &§7.5 s— 1.6 -
Year-to-year percent change in industry
priceindex (December-December)s....  NA NA NA NA NA NA NA SNA NA
Capital expenditures................... 5.8 13.8 24.0 33.0 40.0 40.0 0 450 12.5
Product (S$C 3332):
Value of shipments?_________.__ ...... 287.7 222.1 249.5 256.2 289.3 395.0 36.3 310.0 -—21.5
Quantity shipped (unit of measure)
shorttons 7. . ..o oeeaiaao.. 736 595 695 638 655 675 3.2 6% -1.6

Year-to-year percent change in producers
priceindex(December-December)s._.. 36.0 —3.2 6.4 33.9 8.6 353.5 $ - - -

Trade:
Vilue of exports. .o oooerceeeeeeaa. 205 7.4 13 34 36 5.1 41.7 3.0 -41.2
Value of imports. ..o .o emenans 47.9 343 540 133.5 142.3 162.0 14.1 1250 -22.8

1 Value of all products and services sold by the primary lead industry (SIC 3332).
2 Estimated except for hourly earnings, price indexes, and 1978 trade data.

2 Forecast.

4 As of June 1979,

$ July 1978 to 1979, . .

¢ December 1968 is base period for index.

7Value (quantity) of shipments of primary lead produced by all industries.

Source: Bureau of the Census (industry and trade data), Bureau of Labor Statistics (hourly earnings).

TABLE 1.—LEAD IN THE UNITED STATES

[Thousands of short tons, unless otherwise noted]

1974 1975 1976 1977 1978 19793 19803 19843

Consumption . .o e 1,599 1,297 1,49 1,582 1,579 1,610 1,580 1,580
Total production ! ... 1,409 1,299 1,385 1,444 1,474 1,470 1,425 1,415
Primary. ... e 710 641 658 612 629 660 650 675
SeCoNdary. ... ccaemeeavs e c e cnaceaene 699 658 127 832 845 810 718 740
rrodl::er‘mventones 1 (end of period).......... 38 82 44 15 19 13 25 35
mports: .
Refined fead.. oo oo mecemmm e 118 100 144 264 249 210 215 225
Percent of consumption.. ..o ... 1.4 7.8 9.7 16.7 158 13.0 136 14.2

95 88 76 73 58 110 70 60
213 188 220 337 307 320 285 285
133 146 148 21,3 19.4 19.3 lB.é 18.(8)

6 21 ] 10 8
2.5 215 231 30.7 337 500 e

Ores and concentrates. ...
Total imports (lead content).
Percent of consumption.. .
Exports (refined lead). . ........
U.S. produced price ® (cents per pound

1.5, Bureau of Mines, .

2 Industry and Trade Administration (BDBD) estimate,
3 Forecast.

4 Bureau of Census.

§ Metals Week.

Source: 1980 U.S. Industrial Outlook; U.S, Department of Commerce/Industry and Trade Administration, january 1980.

Response to questions regarding the Administration’s position on various bills
concerning the tariff treatment of bells

There is only one remaining domestic producer of bells, McShane Bell Foundry
of Glen Burnie, Maryland. This firm has the ability to cast and tune bells for
chime and peal vell applications. The firm has been tnable to demonstrate that
it can manufacture bells for use in carillons. Carillons are keyboard instruments
containing a set of 23 or more chromatically tuned bells. McShane does not have
the capability to cast and finely tune such a large number of bells, For this
reason the Administration has not opposed private relief bills for carillon bells,

63-673 0 - 80 - 3
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The Administration opposed the enactment of H.R. 5829, a private relief bill
for a refund of duties on an eight bell swinging peal because the domestic firm
can produce a directly competitive product.

Response to question regarding the Administration’s position on a proposed
amendment of H.R. 5047 to have the description of color couplers and coupler
intermediates covered by the bill conform with the description of these produets
as defined under TSUS items 907.10 and 907.12 for the duty suspension currently
in effect.

The Administration strongly supports the proposed amendment, We note that
the product descriptions as drafted are too broad and would include many chem-
icals not necessarily chiefly used in the manufacture of photographic sensitized
materials. The Administration recommends that the bill be amended to continue
the present duty suspension on color couplers and coupler intermediates. These
products are currently pirovided for in the Tariff Schedules under:

907.10 Cyeclic organic chemical products in any physical form having a ben-
zenoid, quinoid, or modified benzenoid structure (provided for in item 403.60, part
1B, schedule 4) to be used in the manufacture of photographic color couplers

907.12 Photographic color couplers (provided for in item 405.20, part 1C,
schedule 4).

We note that TSUS items 403.60 and 405.20 in the current suspension remain
in effect until July 1. These descriptions will need to be modified on that date
to conform with classification changes resulting from tariff agreements reached
in the Multilateral Trade Negotiations,

Response to questions regarding the Administration’s position on H.R. 5147.

The amended classification which is suggested to ensure enforceavility is as
follows :

Pisgtol and revolver parts

730.60 Designed for sporting purposes.

730.62 Other.

Response to questions regarding the Administration’s position on H.R. 6571.

The question was raised why the Administration proposes limiting duty-free
treatment to imports of tuna purse seine net and netting and not to others, such
as shrimp netting. Prior to the transfer of the Canal Zone to the Republic of
Panama. it was the tuna industry and not other fishing industries which regu-
larly obtained nets duty-free in the Canal Zone. Given the advantages to the
tuna fleet, which fished in waters off Panama, of purchasing nets and netting in
the Canal Zone, the domestic net industry did not manufacture many tuna nets
and cannot currently meet the demand of the U.S. tuna fleet. The purpose of
H.R. 6541 is to give temporary relief from the newly-imposed 50 percent duty
to the tuna fleet, which are the only fish net users affected by the change in the
status of the former Canal Zone.

This is not the case with the shrimp industry. The U.S. shrimp fleet has tradi-
tionally obtained its nets from domestic sources. There are 10 plants strategically
located in the U.S. to serve the needs of the shrimp fleet. These manufacturers,
which provide employment in areas where other opportunities are scarce, have
the capacity to meet the requirements of the shrimp fleet.

Response to questions regarding the Administration’s position on H.R. 6687.

The Subcommittee requested the opinion of the U.S. Customs Service regarding
the feasibility of administering the provisions of the.proposed bill. The Customs
Service is reviewing the matter and will réspond at the earliest possible date.

TECHNICAL CHANGES

Suggested technical changes for H.R. 6278, a bill to suspend the duty on trime-
thylene glycol di-p-aminobenzoate.

We have several concerns regarding the bill as worded.

First, the bill proposes to amend the Tariff Schedules of the United States
(TSUS) to provide for a new item number 405.08, for which the duties would
be suspended. TSUS number 405.08 is an incorrect designation. Tariff changes of
the nature being proposed are shown in TSUS schedule IX. The Office of Nomen-
clature at the U.S. International Trade Commission (ITC) suggests that the
number 207,05 be utilized to designate the product for temporary duty free
treatment.
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Secondly, the ITC prefers that the formal chemical name be utilized in the
tariff schedule. The description should read, “1,3-propanediol-di-para-aminobenzo-
ate.”” To avoid confusion the common chemical name, trimethylene glycol di-p-
aminobenzoate, could be inserted parenthetically following the formal name,

At the present time the product is provided for in item 403.60, as indicated
in the bill. However, we note that as a result of the Multilateral Trade Negotia-
tions and the new Customs Valuation Code, many changes will be occurring, par-
ticularly in the benzenoid chemical schedule. The proposed effective date for
these changes is July 1, 1980. TSUS item 403.60 will be affected by these changes
and will cease to exist following implementation of the Customs Valuation Code.

As additional changes in the tariff schedule are currently being considered by
the Administration, it is not possible at this time to assign the TSUS number
under which the product will be classified after June 30. We understand that the
ITC plans, as a result of the implementation of the Customs Valuation Code, to
develop a list of conforming changes, including moditications of Schiedule IX,
for inclusion in a Presidential proclamation, Were this bill to become law prior
to July 1, the necessary modification in the product description would be made in
the conforming changes. However, if the bill is enacted after July 1, the product
description must reflect the change in the TSUS number.

Suggested technical changes regarding H.R. 6453.

We would like to point out two technical drafting problems. The first is that
the bill is ambiguous in its references to the interests to be considered. It is
assumed that a comma was intended after the words “sugar market” and that
the word “of” should be placed before the words “materially affected.” Secondly,
most raw sugar imports enter under TSUS item 155.20. That item provides a
current column-1 rate of .6625¢ per pound for sugar of 100 degree polarity. How-
ever, in world trade raw sugar is measured in terms of “raw value” by converting
it to a 96 degree polarity basis, Under the rate formula in item 155.20, the ,6625¢
rate is reduced by .009375¢ for each degree of polarity under 100 degrees. In the
case of 96 degreé polarity sugar, the current rate of duty is .625¢ per pound. If the
new minimum rate under the bill (.01¢ per pound raw value) were considered
to apply to 96 degrees polarity raw sugar (the most likely interpretation) there
would be a question of how to apply the rate formula now established in item
155.20 to be consistent with the above interpretation. The new rate for 100 degree
polarity raw sugar under item 155.20 would have to be .0106¢ per pound and the
reduction for each degree of polarity would be .00015¢ per pound.

One possible way to avoid an ambiguity for administrative purposes would be
to insert in parentheses after the words “.01¢ per pound raw value” in the bill,
the following : “ (90 degrees polarity)” and a further set of parentheses at the end
of the headnote 2(i) language in Section 1 which would read as follows: “(The
rate formula for purposes of TSUS item 155.20 column-~1 shall be: 0.0108¢ per
1b. less 0.00015¢ per lb. for each degree under 100 degrees (and fractions of a
degree in proportion) but not less than 0.00685¢ per 1b.)”

Technical changes regarding language on entry and withdrawal for certain
tariff bills.

A number of proposed bills indicate the changes in dutiability would apply to
articles “. . . entered, or withdrawn from warehouse, for consumption on or
after . . .” Effective September 10, 1979, Customs Regulations were changed to
provide a two-part process for the entry of imported merchandise. The first part
is now calied the entry and is equivalent to the release of the import merchan-
dise. The second part is the entry summary and consists of the filing of the entry
documentation up to 10 days after entry. Because of the Regulations changes, the
legislation should be amended so that (a) the comma between “warehouse’” and
“for” is deleted and (b) a comma is inserted between “consumption’” and “on”.

This change would apply to the following bills : H.R. 5242 (montan wax), H.R.
5875 (field glasses), H.R. 5952 (poppy straw). H.R. G089 (unwrought lead), H.R.
6278 (TMAB), and H.R. 6673 (water chestnuts, bamboo shoots).

In addition, the language in Section 2 of H.R. 5047 (color coupler) should con-
form to this model.

Mr. GisBons. We have with us this morning Adam Benjamin, Jr., a
member of the Appropriations Committee.
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STATEMENT OF HON. ADAM BENJAMIN, JR, A REPRESENTA-
TIVE IN COXGRESS FROM THE STATE OF INDIANA

Mr. Bensamin. I do want to indicate my enthusiastic support of H.R.
6089 and indicate to the subcommittee that I represent the area of
northwest Indiana, in which is located Hammond Lead Products, rep-
resented by the ad hoc committee of consumers that are appearing be-
fore you today. The company is represented by one of its chief en-
gineers, William Peter Wilke, who will testify later

I ask unanimous consent of the subcommittee to revise and extend
my remarks in support of the bill.

[The prepared statement follows:]

STATEMENT oF HON. ADAM BENJAMIN, JR.,, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF INDIANA

On Friday, March 14, President Carter announced his plan to combat inflation
and asked Congress for its support to make this goal possible. H.R, 6089, to
temporarily prohibit the conversion of duty rates to add valorem equivalents on
certain unwrought lead, will aid the President’s anti-inflation pian.

President Carter has also indicated on numerous occasions that the United
States is anxious to assist domestic industries to become more competitive with
foreign imports. In many instances this posture might in.voke “protective” policies.
However, in this instance H.R. 6089 simply insures that U.S. consumer industries
are not operating from an unfair position due to world structure and demand
affecting the price of unwrought, unalloyed lead in the United States.

On January 1, the U.8. tariff on unwrought lead became 3.5 percent ad valorem
reflecting the conversion of a specific rate of duty of 114¢ cents per pound to an
ad valorem rate equivalent to 13; cents per pound, an increase of 65 percent.
I doubt seriously that this was the intent of the STR at the Tokyo Round of
the Multilateral Trade Negotiations (MTN).

The intent of these negotiations was to reduce existing trade barriers. The un-
fortunate result, predicated on faulty and untimely data, was to increase duties
that will affect not only the domestic lead industry but will ultimately add more
thau $30 million to prices paid by the American consumer.,

H.R. 6089 is carefully drafted to avoid two inflationary factors, without any
adverse affects on the job market. One, it avoids a tariff duty to the lead con-
sumers. Two, it avoids a corresponding increase in the cost of domestically pro-
duced lead which certainly will follow since U.S. demand exceeds supply by at
least 15 percent.

On December 5, I addressed Special Trade Representative Rubin Askew regard-
ing the inequity resulting from che tariffs on lead and litharge (3.0 percent) (lead
oxide), certainly inconsistent with the U.S. policy of higher tariffs on manufac-
tured items than raw materials. His response of February 4th stated, “The rela-
tionship hetiveen lead and litharge, which accounts for a relatively minor propor-
tion of U.S. lead consumption, is certainly one example of the kind of tariff
anomaly which can be created inadvertently.”

Representative Askew further commented, “We will be working with produc-
ers and consumers of lead on the question of further tariff reductions, in the hope
that some solution to this problem may be worked out.”

H.R. 6089 would correct a portion of this situation immediately. The Presi-
dent’s general tariff-cutting authority has expired. and the arsenal that Mr.
Askew has at his disposal is, at best, minor residual tariff-cutting authority.
Consequently, H.R. 6089 is indispensable if the STR truly desires to have the
problem corrected and a portion of the anomaly resolved. The ad valorem duty -
schedule has increased the duty over 65 percent at today’s prices and over 100
percent at the prices that prevailed just three months ago. At a time when the
federal government is attempting to determine every avenue possible to reduce
inflationary pressures, H.R. 6089 appears to be a painless and just route. I en-
courage your favorable action on this bill.

Thank you for this opportunity to present my views to the Subcommittee. I
congratulate Congressmen Frenzel, Gibbons, Moore and Vento for introducing the
measure,
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Mr. Giseons. Without objection, you may do so.
Mr. Bengamin, Thank you.

H.R, 6453

Mr. GieBons. We have finished with lead for a while.

Mr. Vanik has a statement in support of the next bill, H.R. 6453.
At this point, I will put Mr. Vanik’s statement in the record. Without
objection, it will be done.

EThe statement follows:]

STATEMENT OF CHAIRMAN VANIK

The United States imports one-third of its sweetener needs, but the price of
imperted sugar determines the price of the domestic product. Since America is
dependent on imports of sugar and since sugar prices have doubled and tripled
in the past half year, it would be a major aid in the fight against inflation to
permit the tariffs on sugar to be reduced.

Producers should have nothing to fear from this bill, because the President will
be free to vary the tariff upward as sugar prices decline. Indeed. in order to sup-
gort the sugar loan program, he will be compelled to restore tariffs once prices

rop.

Tl:lis bill will be an anti-inflativnary too! during times of high sugar prices.

Mr. GiBBoxs. You may proceed. ,

Mr. MerkIN. The administration supports enactment of H.R. 6453.
The imposition of a lower rate of duty, particularly given the current
price level of sugar, would have an inflationary impact. The adminis-
tration is concerned about the well-being of the domestic sugar indus-
try. We do note that this bill retains the President’s current authority
to deal with any economic dislocation if sugar prices decline.

Mr. GiBons. Are there any questions about sugar from the
members ¢

Mr. Frexzrn, We are a little confused as to what the bill does, Mr.
Chairman.

Mr. Giseoxs. Go ahead and explain this bill a little move, if you will,
please.

Mr. Merk1~. The bill would enable the President to lower the mini-
mum tariff rate on sugar from 0.625 cents per pound to 0.01 cents per
pound raw value.

Mr. Moore. You are opposing this bill?

Mr. Gissoxs. No; they are favoring it.

Mr. Moore. You are on the wrong side.

Mr. GisBoxs. How can you be for inflation one time and against it
the next?

Mr. Frexzen. It only proves there are no small minds.

Mr. MerxiN. May I make a comment?

Mur. GiBoNs. Go ahead.

Mr. MerkiN. I believe that the sugar bill has a minimum and a
maximum tariff that the President can impose. What this bill is doing
is lowering the minimum that is available to him. During the current
high price situation, we support the lower tariff; but, as I noted, if
the situation changes so that the domestic sugar industry is facing
some adverse impact, the President could use his authority to imple-
ment a higher tariff,

Mr. Frenzer. I presume that your new department will be the
President’s adviser on this matter.
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Mr. Merki~N. Excuse me.

Mr. Frenzev. I presume that the U.S. Trade Representative will be
the President’s principal adviser on whether to take advantage of the
minimum tariff rate should this become law. I was informed that you
have just moved to the current minimum. I note now that the price of
sugar is moderating also. In the event of passage of this bill, would you
have a strategy to recommend to the President or not ?

Mr. Merki~. I don’t have one at this moment but I am sure we would
carefully review the situation.

Mr. Frenzer, I am sure you would. Thank you, Mr, Chairman.

Mr. Moore. Mr. Chairman.

Mr. GisBoxns. Yes, sir.

Mr. Moore. I assume that the administration understands, in taking
this position in favor of this bill that should the tariff go down if this
bill passes and should the world sugar market decline, and the United
States has a lot of domestic sugar producers on loan program, and you
don’t have that mechanism there to get the domestic price up by virtue
of higher tariff on foreign sugar coming in, couldn’t this increase the
loss to the U.S. Treasury in the loan payment program to sugar
farmers?

Mr. MerkiN. Could I ask somebody who is expert on sugar to come
up and address your question.

Mr. Dogring. I am William Doering, of the Foreign Agricultural
Service of the Department of Agriculture. Mr. Merkin has spoken for
the administration, and the Department of Agriculture concurs in
what he has said. We also concur in what you have just said.

It is not at all absolutely certain that the President would use this
authority which Mr. Vanik’s bill would extend. It would depend on
sugar prices, which, as the chairman in particular knows, are very
volatile. Tiven in recent days they have moved downward. Nobody
knows what the situation will be by the time this bill becomes enacted,
if ic is enacted.

I am here simply to assure you that, if the bill is enacted and the
question of utilization of the authority by the President comes up, the
Department of Agriculture would look very hard at the effects of the
use of the authority on domestic producers and the Department’s sup-
port program in the light of the Elcts existing at that time.

I might add that the request for the position was received only in
the latter days of February, and that the Department’s legislative re-
port is in the advanced stage, and I hope and expect that it will be
submitted relatively promptly, Mr. Chairman.

Mr. Moore. It stands to reason—I think you are agreeing with what
I am saying; I want to be sure we are on tKe same track—if you have
something that reduces the tariff at the time the market price of sugar
is below the loan program, all you are doing is increasing the liability
of the Treasury to pay ihose farmers by almost the same amount you
reduce the market price by virtue of reducing the tariff.

Mr. DoeriNe. You are correct. I would point out that the import
fees on sugar, although not now currently operative on raw sugar be-
cause of the world price situation, remain in effect and, if the prices
go low enough under the terms of the existing Presidential proclama-
tion, actual finite fees would have to be imposed by action of the Sec-
retary of Agriculture. He would not have judgment to exercise on that.
The proclamation, as we all know, is binciing and strictly mechanical.
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Mr. Moore. Thank you, Mr. Chairman.

H.R. 5464

Mr. Giseons. Thank you. Let us go to a few customs bills now, H.R.
5464, by Mr. Frenzel and Mr. Rostenkowski.

Mr. Merg1N, With your permission, I would like to ask Mr. George
Stewart, of the Department of the Treasury, to address this bill.

Mr. GisBons. Come forward, Mr. Stewart.

Mr. Stewart. Mr. Chairman, George Stewart is my name. I am in
charge of the Drawback in Bonds Branch at Customs. The adminis-
tration supports inclusion of the same condition drawback provision
in the Tariff Act. However, Treasury recommends two amendments
regarding the time period for drawback, and incidental operations
performed on imported merchandise.

With regard to the time period, the newly negotiated MTN agree-
ment on subsidies and countervailing measures states that a drawback
for imports that are physically incorporated into an export may be
allowed if the import or export operation both occur in a reasonable
time period, normally not to exceed 2 years.

This agreement was approved by the Congress in section 2 of the
Trade Agreements Act of 1979, Public Law 96-39. Although H.R..
5464 addresses a different condition for drawback, Treasury believes
that the time period should be uniform. Therefore the bill should be
amended by deleting “three-year” in line 4, page 2 of the bill, and sub-
stituting “two-year,”

With regard to incidental operations, the bill does not clearly pro-
vide that the incidental operation is to be performed on the imported
merchandise itself. For example, the Department is concerned that,
as drafted, the bill would be interpreted to allow the imported mer-
chandise to be used while in the United States to test other merchan-
dise. The Department believes that this would constitute a use of the
imported merchandise nrohibited by subparagraph 1(b) of the pro-
posed same condition drawback provision.

Therefore Treasury recommends that the bill be amended by delet-
ing “with respect to” in line 17, page 2, and substituting “on the,” and
the word “its” should be inserted after “imported merchandise” in the
same line.

Subject to these amendments, the Department of the Treasury su{)-
ports the amendment to H.R. 5464. However, the Department would
like to note two facts. The bill contains a 99-percent refund provision
so that 1 percent can be retained to cover administrative expenses.
However, this 1 percent is not adequate to cover the administrative
expenses of the Customs Service to perform this function.

In addition it should be noted that the 1 percent does not come to
the Customs Service, and with regard to this bill Customs feels that it
does not now have the manpower to handle the anticipated magnitude
of work which could be involved in the bill. Thank you, Mr. Chairman.

Mr. GiBBoxns. Is there any further discussion #

Mr. Frenzer. I am interested in your last statement. Over the last
couple of years, this committee has urged Customs to ask for the au-
thorization o’f enough agents to do this job, and consistently the Service
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has come to us with a request for fewer personnel than we think is nec-
essary to do the jou and with large amounts of overtime.

I would say that your statement that you don’t have enough people
is consistent with this committee’s opinion of your total effort. But you
have never been willing to ask for additional people.

I don’t know that we can help you in this case. You are a slave to
OMB or somebody in your inability to get new positions created—as
a matter of fact, even to fill the ones that are authorized. I think it is
an interesting statement but I don’t see it as persuasive here. We have
no remedy because you won’t give us one.

Mr. STewarr. In that regard, I really can’t speak to the general sub-
ject of manpower. I was instructed to comment on this bill that addi-
tional manpower will probably almost certainly be needed for this bill.

Mr. FrenzeL. How much manpower

Mr. StewArT. It would eventually run to 50 man-years.

Mr. Frenzev. How many ¢

Mr. Stewarr. Fifty additional personnel in time, depending on how
the bill is used, how much use is made of the bill.

Mr. Frexzen. Mr. Chairman, the committee gave them $5 million
more than they asked for in their authorization. Maybe they can apply
a few of them to this matter.

I do not understand the 2-year limitation that you are suggesting as
an amendment. You usually ask for 5 years.

Mr. StewarT. In manufacturing drawback at the moment there are
5 years, sir.

Mr. FRENZEL. So you are suggesting that the form of this bill, which
is 3 years, should be made 2 years?

Mr. Stewart. Qur recommendation that the other be reduced will
also, I understand, be forthcoming.

Mr. Frenzen. Your suggestion is to conform it to another request
which you are going to bring in later?

Mr. StewART. Yes, sir.

Mr. Frenzer. Should we not conform it to what is now in the law,
and then change them both if it is necessary ?

Staff informs me I misinterpreted your original statement. Your
statement was to conform it to the M''N code on subsidies?

Mr. Stewart. That is right.

Mr. FrenzeL. You will be bringing in a recommendation to conform
the other to that particular agreement, too, which makes it a horse of a
different color.

Thank you, Mr. Chairman. I have no further questions.

H.R. 3961

Mr. GieBons. Let us go next to H.R. 5961, by Mr. LaFalce.

Mr. Merk1IN. With your permission, I would like to ask Mr. William
Nickerson, of the Department of the Treasury, to speak on this bill.

Mr. GiBeoxs. Come forward, sir.

Mr. Frenzen. Mr. Chairman, before the witness begins, it is my
understanding that we are to hear only the administration witnesses.

Mr. Gieons. Today, yes.

Mr. FrenzEL. And there will be an opportunity for public witnesses?

Mr. Gieroxns. Yes; we had better make sure the administration is
back here to hear the public witnesses.
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Mr. Frenzen. Yes; I wanted to make that point. I thank the
chairman,

Mr. GisBons. We will set a specific date for witnesses on Mr. La-
Falce’s bill.

You may proceed.

STATEMENT OF WILLIAM W. NICKERSON, DEPUTY ASSISTANT
SECRETARY (ENFORCEMENT), DEPARTMENT OF THE TREAS-
URY; ACCOMPANIED BY ROBERT J. STANKEY, ADVISER (FINAN-
CIAL CRIMES AND FRAUDS), AND STUART P. SEIDEL, ASSISTANT
CHIEF COUNSEL, U.S. CUSTOMS SERVICE

Mr. NickersoN. My name is William W. Nickerson, Deputy Assist-
ant Secretary for Enforcement of the Treasury. Appearing with me on
my left, Mr. Robert J. Stankey, Adviser on Financial Crimes and
graqu and Stuart Seidel, Assistant Chief Counsel, U.S. Customs

ervice.

I would like to take this opportunity to thank you for inviting me
to appear today and comment on H.R. 5961. I would further like to
thank the chairman for the priority he set in the seating of Irish
peogle and wish him a very happy St. Patrick’s day.

With your permission, I would like to briefly summarize my pre-
pared statement which I have offered for the record.

Mr(.i Gipeons. Fine. We will put your prepared statement in the
record.

Mr. NickersoN. Mr. Chairman, the administration and U.S.
Treasury Department strongly urge the passage of H.R. 5961. As you
may be aware, we testified on behalf of the provision of the bill before
the House Banking Committee last November.

In addition, we have delivered testimony in support of this measure
before a number of other committees in both the Senate and the House.
We are pleased that you are considering the bill and hope that you will
also support it.

Title I of the bill would amend section 231 of the Currency and
Foreign Transactions Reporting Act to make it illegal to attempt to
export or import currency or other monetary instruments without
filing the required report with customs.

Title II would amend section 235 of the act to authorize customs
officers to search suspected individuals at the border for currency and
other monetary instruments without a search warrant when they have
a reasonable cause to suspect that a violation has occurred.

Title III would permit the Treasury Department to pay a per-
centage of any large recovery to anyone who provides significant in-
formation about violations of the act. I would like to emphasize that
this bill imposes no additional reporting requirements on any indi-
vidual or group. -

Although we have good reason to believe that at a minimum, hun-
dreds of millions of dollars are being carried and shipped out of the
United States to purchese illegal drugs, we have been able to detect
only a very small part of those funds. In 1978, for example, less than
$46 million was reported being transported from the United States
to drug-significant countries.
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While we cannot expect that everyone who transports currency will
file a reggrt, it is obvious that we are not receiving all the reports that
should be filed. The proposed amendments are needed to deal with
this problem.

One of the purposes of the act was to impede the exportation or
currency related to illegal activity; payments for drugs, untaxed
money skimmed from legitimate business, and profits from organized
crime. Unfortunately, it has not been possible to enforce the act as
Congress intended. An overwhelming number of the prosecutions and
seizures have been related exclusively to the importation rather than
to the exportation of currency and monetary instruments.

We believe that the problems we are currently encountering in our
efforts to enforce the act with respect to departing couriers would be

greatly alleviated by the provisions in H.R. 5961 and strongly urge
its enactment,

That concludes my summary and I would be pleased to respond
to any questions the subcommittee might have at this time.
[The prepared statement follows:]

STATEMENT OF HON. WILLIAM W. NICKERSON, DEPUTY ASSISTANT
SECRETARY OF THE TREASBURY ( ENFORCEMENT)

Mr, Chairman and members of the subcommittee, I thank you for inviting
me here today to discuss H.R. §961—a bill to amend the Currency and Foreign
Transactions Reporting Act (a part of the Bank Secrecy Act)—and why the
Treasury Department s0 urgently requests its passage. As you may he aware, we
testified on behalf of the provisions of this bill before the House Banking Com-
mittee last November, Subsequent to our testimony, the Lill, with a few minor
amendments, was reported out of the Banking Committee. We urge you to
carefully consider the merits of the bill. We believe that after having done
8o, you will support it.

Title I of the bill would amend section 231(a) of the Bank Secrecy Act to make
it illegal to attempt to export or import currency or other monetary instruments
without filing the required reports. Title II would amend section 235 of the Act
to authorize Customs officers to search suspected individuals at the border for
currency and other monetary instruments without a search warrant when they
have a reasonable cause to suspect that those persons are in the process of
transporting monetary instruments for which a report is required. Title III
would add a new section to the Act which, by offering as a reward a percentage
of funds recovered, would encourage people to supply information to the Gov-
ernment about individuals who have violated the reporting provisions of the
.Currency and Foreign Transactions Reporting Act. The Banking Committee has
amended the hill by increasing the amount which need not be reported from
$5,000 to $10,000, by requiring that the Treasury Department report to the
Congress within 18 months after the effective date on the results produced by
the hill’s provisions, and by postponing the effective date of the bill to October 1,
1980..

I would like to emphasize that this bill would impose no additional reporting
requirements on travellers.

Although we have good reason to believe that, at a minimum, hundreds of mil-
lions of dollars were carried.or shipped out of the United States to purchase
illego1 drugs, we have beer. able to detect only a very small part of those funds.
In 1978, for example, less than-$46 million was reported as being transported
to drug significant countries. It is obvious to us that we are not receiving all of
the reports that should be filed, and these amendments are needed to help us deal
with this problem.

The best way to illustrate the problems we encounter in enforcing the currency
reporting requirements is to compare the situation we face when an individual
enters the United States to the situation when he leaves.

Imagine an individual arriving by plane from abroad with $50,000 in cash in
his luggage. As he approaches the U.S. Customs inspector for routine inspection
and clearance, he is notified of his legal obligation to flle the Customs Form



31

4790 (Report of the International Transportation of Currency and Other Mone-
tary Instruments) because a specific question concerning this obligation appears
on the baggage declaration from given to him on the airplane. In addition, signs
notifying travellers of this requirement are posted at ports of entry and verbal
notice of the requirement may also be given by Customs personnel. Should he
attempt to avoid filing this form, it is conceivable that the currency would be
discovered by the Customs inspector in the course of the routine inspection. It
the individual declines to file the report after being specifically advised of his
obligation to do so, and the currency is discovered, there is no question that a
violation of the Act has occurred. The individual has clearly transported the
currency into the United States without filing a report, and the Customs inspec-
tor clearly had the authority to search his baggage. This violation can easily be
expanded through investigation by Customs agents to determine whether the
funds were transported in furtherance of a violation of another Federal law.
This is the easy case.

Imagine, however, a private airstrip in Florida, where a small private jet has
taxied out on the runway as an impeccably dressed man, carrying an attache
case, walks out to meet the plane. A Customs officer, ou the scene only hecause
he had just received an anonymous phone call that somecne was leaving for a
known narcotics producing country from that airport with $250,000 in cash, stops
the well-dressed man and asks where he is going. After the man indicates that
he is going abroad, the Customs officer asks if he is carrying more than $5,000
in currency or monetary instruments, and if so, states that a report must be
filed. The man responds in the negative, at which time the Customs officer opens
the attache case and discovers that it is filled with $100 bills. This individual
could very well escape prosecution.

In this situation, the individual had not yet departed from the United States
when the Customs officer stopped him. Although there is little doubt that within
the next five minutes he would have been airborne, transporting the $250,000
without having filed the required report, and heyond the reach of Federal law
enforcement authorities, some courts have held that it is not a violation of the
Act to attempt to transport currency out of the United States without filing the
report and the actual violation does not occur until the individual has left the
United States and is therefore beyond our jurisdiction.

This incident also dramatizes the limitation on the scope of the Customs au-
thority to verify the individual’s negative response by opening the attache case.
In this instance, the facts leading to the search very likely do not constitute
probable cause, the search standard in the Act. Thus, even if there is a violation
of the Act, the evidence may be suppressed. It is evident that under existing
statutes the Customs inspector has much greater authority to examine an in-
coming individual’s luggage, which gives him a good opportunity to discover a
violation of the reporting requirement. Customs is, however, virtually powerless
to enforce the Act with respect to departing travellers.

Another problem is providing coverage at the place of departure. Customs per-
sonnel are not generally stationed at smaller airports or even major departure
ports, as they are at points of entry. There is no routine screening of individuals
as they leave the United States. Therefore, to a very large degree we must rely
on prior information to alert us to future departures. In the case cited, the
officer had received a phone call which proved to be reliable. However, with
our present resources, we must be selective and thus may not always he able
to respond to every anonymous tip. We must develop sources of information
concerning the financial operations of organized narcotics traffickers. To en-
courage people who have this sensitive information to contact the law enforce-
ment community, it is, unfortunately, sometimes necessary to offer something
valuable in return. Often, the informant risks his life by giving information on
major criminal activities and therefore substantial payment may he necessary.
It should be noted, however, that this amendment will not cost the Government
anything. Payments will only be made after a substantial recovery has occurred.

In sum, we believe that the problems we are currently facing in enforcing
the Act with respect to departing violators would be greatly alleviated if H.R.
961 were enacted.

Mr. Gissons. Mr. Frenzel. o ]

Mr. Frexzer. The problem here seems to be from civil libertarians
who object to the fact that it may be possible to harass citizens and
visitors under this law. How do you respond to that criticism?
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. Mr. Nicxerson. Congressman, I would like to first assure you that
In our support of this act—and hopefully its passage and enactment
mnto law—we in no way intend to restrict or in any way impact upon
travelers other than we are currently doing. As I stressed m my sum-
mary, this piece of legislatien, if enacted, would cause no additional
reporting.

An fact, if the Congress we.2 to take into account the amendment
offered by the Banking Subcommittee that the reporting requirements
would be raised from $35,000 to $10,000, there would actually be less
reporting under the amended act than there is now.

My, Frexzer, 1 am not worried about the reporting. It is the search
I think that bothers people. You have a port somewhere, and the per-
son gets on or off an airplane; an informant says he is a drug dealer,
S0 you guys go in and search him. Maybe he is an aged schoolteacher
coming or going somewhere and he does not want to be searchced.
I think that is the problem that is raised.

Mr. Nickersow. I think the search provisions we are asking for
here, and 1 will defer to Mr. Seidel, if you wish, are not greater than
the search provisions that we currently have for incoming travelers.
We are not interested in harassing anyone, and certainly not the aver-
age citizen, but one has to look at the currency situation.

Myr. FreNzeL. But, you need a warrant now to search.

Mr. Nrckersox. Not for incoming.

M. Frenzer. How about outgoing ?

Mr. Nickersox. Right now we have case law in, I believe, the south-
ern district of Florida which requires us to follow the probable cause
standard that is currently in the bill.

Mr. Frexzer. If you can search them, you don’t need the bill.

Mr. Sewer. If I may, on the inbound searches right now the stand-
ard that we are seeking in the bill is identical to the standard which
presently applies to searches for merchandise at the border. The dif-
ference, of course, is that the bill would provide for searches for cur-
rency and other monetary instruments.

To the extent that the standard is identical, I can assure the Con-
gressman that we have no intention of harassing individuals, and we
will use the same discretion that we presently use.

As far as outbound searches are concerned, at the time the Senate
originally considered the bill, they did put in a requirement which
would seem to require a warrant for outbound searches based on prob-
able cause. However, the courts have recognized that there are situa-
tions where a warrant cannot be obtained and they built into an ex-
ception from the warrant requirement.

However, the bill as presently written still requires probable cause
which is inconsistent with the authorities of customs officers at the
border for other types of goods and products coming in or going out.
We are seeking identical authority for the outbound search as that:
which we presently have in a merchandise area.

Mr. FrexzeL. But, it is not in the bill as it is now written.

Mcr. SemEL. It is not in the bill as now written.

Mr. FrenzeL. You mean it is not in the law?

Mzr. SeoeL. It is not in the law.

Mr. Frexzer. It is in the bill ?
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Mr. SeipeL. That’s right, it is in H.R. 5961. The standard that would
be applied would be reasonable cause to suspect. 'Lhis term was re-
cently interpreted by the Supreme Court. I think if we comply with
the Supreme Court’s requirements, there will not be any harassment
or undue searches. It still requires that officer articulate a basic sus-
picion for the search and we would not act in general, we would
probably act oniy on specific information related to individuals.

Mr. NickersoN. I would like to add that this bill was reviewed
by the Office of Legal Counsel of the U.S. Justice Department, as
well as by our own counsel, and OMB and was found not to have
constitutional infirmities. We feel the bill is constitutional and that it
is one of the tools in our arsenal needed to fight drug trafficking and
other related crime.

Mr. Frenzer. I yield the balance of my time, Mr. Chairman.

Mr. Gissons. Mr. John LaKalce, sponsor of the bill, a Member of
Congress from New York State.

Mr. LaFavLce. To clarify a point, are you saying that present exist-
ing law puts a limitation upon the ability of Customs to make a
search right now which limitation does not exist within the U.S.
Constitution ?

Mr. NickersoN. That’s correct.

Mr. LaFarce. In other words, absent this law if this law did not
exist, you would have greater constitutional authority to make a
search of outward citizens at the border than you do under existing
law, is that right ?

Mr. Seiper. That’s correct.

Mr. LaFsLce. In other words, what this law intends to do is simply
to remove the restriction imposed by the existing law on your law
enforcement powers and give you those powers intended by the U.S.
Constitution?

Mr. Semrr. That’s correct. The limitation is in the statute, not in
the Constitution.

Mr. LaFavLce. T am glad I clarified that.

Mr. SemeL. Thank you.

Mr. Giseons. In 1970 when this law was enacted the standards of
probable cause were put in it. What has changed so much between
1970 :}lnd today that you want to go from probable cause to reasonable
cause?

Mr. Nickerson. I think what we have fourd is a tremendous use
of currency in criminal activity. As recent studies by the Internal
Revenue Service point out, in 1976 there was nearly $35 billion in
untaxed moneys directly related to criminal activities. Crime is cash
business.

We have no doubt in our minds that there are a number of couriers
who daily or weekly go out of this country, black-bagging large
amounts of currency into havens, banking havens.

The current statute has a chilling effect in terms of our searching
and in terms of our trying to monitor these kinds of currency trans-
actions. I think the amendment is needed. One need only to look to the
State of Florida to see what the problem is.

Mr. GmeBons. I was thinking. do most of these people travel! by
commercial arrangement or do they travel by private arrangement?
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Mr. NickersoN. It is a combination of both, Mr. Chairman.

Mr. Gieons. I have a feeling you are going to really kick up
the renting of private planes in FKlorida it looks like. That is not
bad for the economy, however.

What inhibits you now under the probable cause definition from
making a search?

Mr. NickersoN. So long as we can meet the standard required for
probable cause, we can make the search. A lot of times unfortunately
the informant giving us the information is a first-time informant.
The time interval between his being in receipt of the information and
the actual departure of the courier is so limited that we do not have
the time to perform the additional investigations which would be
necessary to establish that standard.

I think we are being faced with an epidemic here, not just in terms
of drugs, but organized crime, white-collar crime, and that we have
to take strong measures to see that the laws are enforced.

Mr. Giseons. Do you now routinely give any link of surveillance
to people leaving this country ?

Mr. N1ckeRrsoN. Not on a routine basis.

I would like to clarify something, Mr. Chairman. I saw a letter that
was written to one member which alleged that what we were going
to do is have outbound lines quite similar to the inbound lines. I
would like to make it perfectly clear that this is absolutely not the
case. We have no intention of putting any legitimate traveler through
rigors that we find totally unnecessary.

The search would be on u case-by-case basis where we have informa-
tion, which we believe to be true, that an individual is attempting
to circumvent the law and, in effect, transport large amounts of cash
out of the country without reporting.

Mr. GisBons. There is nothing in this bill that would prevent you
from setting outbound lines, is there?

Mr. NickersoN. I don’t think there i< anything now that would
prevent us from setting up outbound lines. We have neither the
manpower nor desire to do so. I don’t think that is a very expenditious
way, a reasonable way to approach this issue.

Mr. GieBoNs. Are there other means of moving money or credit
through the banking system and so forth ?

Mr. NickersoN. Electronic transfers, Mr. Chairman, can be used
to move money.

Mr. Gieeons. Would this bill have any impact on that?

Mr. NickersoN. None whatsoever. We currently have the authority
in the statute to monitor electronic transfers. However, we have chosen
not to do so. We find it would be too cumbersome. The volume and
velocity of the transfers would not make it in the best interest of the
government to pursue that role. .

Mr. Gieeons. You are going to have to do that if you start searching
at ports of embarkation.

Mr. Sewrn. I do not believe so. You are still going to have the
problem with criminals not wanting to have a record of their tians-
action throueh bank-to-bank transfers or electronic wire use. People
are going to be carrying the currency as they do now.

The. onlv difference is that the Customs Service will be able to stop
them if they receive information they are about to depart the United
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States to use the money in a criminal activity, whereas right now we
need probable cause—or warrants under certain circumstances,

Mr. Giseons. If you are going to start monitoring, they will put it
through the bank.

Mr. NickersoNn. They are reluctant to do so. They create a paper
trail, as Mr. Seidel pointed out.

Mr. Giseoxs. You are not monitoring, so what difference does it
make?

Mr. Stankey. Mr. Chairman, if I may offer 4 comment. As the
Deputy Assistant Secretary pointed out, crime is a cash business and
the drug traffic and other forms of illegal activity generate large
amounts of currency which must be recycled into the banking system.

The Bank Secrecy Act has a variety of reporting requirements. In
addition to the reporting of the international transportation of cur-
rency, there is a domestic reporting requirement where domestic banks
must report when individuals take in more than $10,000 in currency.

So, that requirement would generate a report by the bank in the
event a drug trafficker chose to transfer the money out through normal
banking chanuels rather than carry it out of the country physically.
Those reports, all of the reports, are being monitored and analyzed
at this time. ’

Mr. Giseons. 1 don’t know much about drug trafficking, except I
read it as a very serious problem. I know criminal prosecutors tell me
it is a very serious problem. I would imagine that in this kind of deal
you don’t pay cash until the stuff is delivered. It looks like nobody is
going to trust anybody. I would imagine that the delivery of the goods
and the delivery of the cash probably take place at the same time. Am I
wrong in that?

Mr. Nickerson. I think there are a variety of methods by which
these transactions take place. Some of them, as you said, are direct
transfers at the time of sale. There are also instances where front
money has to be offered in order to guarantee that narcotics be deliv-
ered into this country.

In that case, it would be a matter of going down prior to the actual
shipment of any narcctic and depositing a certain amount of money
with the trafficker. The number o¥ scenarios, the number of factors in
this equation are innumerable and represent different forms and
schemes.

Mr. Giseoxs. To put a quantum basis on it, by what amount of addi-
{ional arrest or cutting of the supply of illegal drugs do vou feel that
you are going to increase your law enforcement capability by using
reasonable cause rather than probable cause to make a search?

Mr. Nicxerson. I am hesitant to offer a percentage, Mr. Chairman.
What I can point to is the fact that in the southern district of Florida
we have two cases where we lost the case because we did not have the
standard of reasonable cause to suspect. I can point to the fact that it
has a chilling effect on U.S. Customs Service in pursuing matters
where they do not meet the probable canse standard.

The third thing I can offer is that you have to look at this one issue,
reasonable cause, not independently, but in light of the entire package.
I think what you have here is an effective law enforcement package
which Mr. LaFalce offered and we support.
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That package, in total, we think will have a significant effect on
the ease with which couriers today now export large amounts of cur-
rency. As I pointed out earlier, we only can identify approximately
$46 million that have gone into drug producing nations.

I would suggest to you that that figure is t~rribly low and that,on a
daily basis, people are leaving various airports within the United
States carrying cash in violation of the current statute——

Mr. GiBeons. You do not know then how much switching from
probable cause to reasonable cause would increase your law enforce-
ment effectiveness? Is that your testimony ¢

Mr. Nrckersox. I know it will increase it. I think you are asking me
for hard numbers.

Mr. GisBoxs. Sure; this is a hard job we are in. What is so different
about law enforcement in this area tilan any other law enforcement in
the United States?

Mr. NickersoN. There isn’t. T am hard pressed to give you a hard
figure and come 10 percent beneath or 10 percent above. No doubt
when you start offering up to $250,000 for an informant to come for-
ward and report on the illicit couriering of money, no doubt when you
have a search standard which is more preferable to the Customs Serv-
ice than the current one

Mr. GisBoxs. I tell you, I am very skeptical about informant money.
I think half of it goes into the pockets of the person passing the money
out, or at least that much. That has been my experience. Not in this
type of law enforcement, but in other matters.

I think that is one way that we get the skimming that we are not
really proud of.

Mr. Nrckersox. I agree with you, Mr. Chairman. I think there are
times when law enforcement officers have to deal with individuals that
they would prefer not to deal with. However, this is a real world and,
unfortunately, sometimes we must rely heavily on the information
that these people are willing to profer in a situation like this.

I have a special assistant here who is very energetic and optimistic.
He says to tell you that we could show 100-percent improvement in
terms of what we are currently doing in terms of outward bound
currency.

Mr. SEEL. Mr. Chairman, on the informer’s award, the proposal in
H.R. 5961 would only permit a payment after the Treasury Depart-
ment has recovered a sum of money in excess of $50,000. To that extent,
the money that the Treasury Department will be making will be cov-
ered upfront before the informant is paid.

The way the bill is written, the informant is only entitled to payment
if the Government exceeds the $50,000 collection and then he is entitled
to up to 25 percent, not to exceed $250,000, of what the Government has
recovered. So, he will not get anything unless the Go\ ernment makes a
recovery.

Mr. GiBeons. That is an improvement over the typical informant.
I commend you for that. I don’t even smoke cigarettes or anything like
that and T am against all of these drugs. I am also very wary of
changing the standards of law on these matters. I impugn nobody’s
motives. We have a long history of this in the United States, one of the
most fundamental things we have.
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I certainly do not want to put any tougher test on law enforcement
officers than the constitutional tests that are now there. I want to make
sure when I do change the law I know why I am changing 1t and how
I am changing it and what I am going to get for it.

- Mr. N1ckersoN. I understand that. I think the Banking Committee
built in an 18-month report that will require us to demonstrate the
efficacy or effectiveness of the law. I think the other thing to keep in
mind 1s the very unusual circumstances that surround this as opposed
to other areas. For example, you have people departing an airport.
They are walking into it. Within 30 minutes to an hour, they are
going to be in an airplane.

They will be flying out of the United States. Courts have said they
have not committed a crime until that airplane has actually departed,
therefore, putting this individual beyond our jurisdiction. This is a
unique set of circumstances.

If we want to get tough with drugs, if we want to get tough other
than just talking about how bad the situation is, how awful it is and
reading reports in the Miami Herald and other Florida newspapers as
well as the Post, et cetera, et, cetera, then we have to be willing to come
forward and try to deal with this matter.

I suggest to you that Mr. LaFalce’s proposition is the way to deal
with this matter, one of the tools we need to deal with it.

Mr. GiBeons. I think you are changing the law to “attempt” as a
first step. I think you are changing the law on payment to informants
although I am skeptical of most of that informant material based on
my own past experiences in trying cases, both prosecuting and defend-
ing. I am skeptical of informants’ testimony.

What happens to the money? I worry deeply about changing prob-
able cause and reasonable cause and T will continue to study what you
have here and listen to Mr. LaFalce's details and listen to the other
witnesses and hope you will be back whenever we have this matter up.

When we put this bill out of here, if we do, I imagine we will know
exactly what has to be done. I would think you had better think very
hard about how much additional law enforcement results you are going
to get from going from a probable cause to a reasonable cause
standard.

Mr. Nickerson. If this bill passes I think you will be very happy
with the statistics that we will report back to you a year from now.

Mr. Gieeons. I certainly hope so. Thank you very much.

[The following was subsequently received :]

DEPARTMENT OF THE TREASURY,
U.S. CusToMs SERVICE,
Washington, D.C., April 15, 1980.
Hon., CHARLES A. VANIK,

Chairman, Subcommittee on Trade, Ways and Mcans Committee, House of Repre-
sentatives, Washington, D.C.

DEAR MR. CHAIRMAN : On Thursday, April 17, 1980. the Subcommittee on Trade
will again consider H.R. 5961, the Currency and Foreign Transactions Reporting
Act. As you will recall, we have contacted you on several occasions in support of
this legislation.

H.R. 5961 was introduced at our request by Congressman John T.aFalce (D-
NY) and 30-plus sponsors. Incidentally, Mr. Chairman, T pointed out the necessity
for this legislation while Congressman LaFalce and I were visiting with U.S.
Ambassador Diego Asencio in Bogotd, Colombia. As you know, Ambassador
Asencio is still held captive by the M-19 Group in the Dominican embassy in
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Bogotf. During that meeting, I suggested that one of the obstacles, the Currency
and Foreign Transactions Reporting Act, was providing unintended protection
for those who are involved in drug trafiicking, organized and white collar crime.
We at the Customs Service and in the Treasury Department firmly believe that
the Federal law enforcement community urgen’ly needs the passage of this bill,

The opposition has had ample opportunity to be heard on the merits of this
legislation. Public hearings were held by the Subcommittee on General Oversight
and Renegctiation, the Subcommittee on Financial Institutions, and the full
Banking, Finance and Urban Affairs Committee on two occasions, The issues
were thoroughly debated by its members. We agreed to accept two amendments
and a crippling amendment offered by Congressman Ron Paul was defeated 33 to
4

Since so much erroneous information has been circulated on H.R. 5961, we have
taken the liberty of attaching several questions and other material that may help
the Subcommittee clarify some issues from the witnesses scheduled on April 17.
Again, this legislation has been thoroughly reviewed by the Administration, and
they support all of its provisions.

Sincerely,
WiLLiaM C. BYRp,
Deputy Congressional Liaison Officer.
Attachments,

Congressman Ron Paul circulated a letter dated March 3, 1980, to the members
of the House of Representatives which raised several arguments against passage
of H.R. 5961—amending the Currency and Foreign Transactions Reporting Act.
Because of the confusion and misinformation surrounding this bill, a brief re
view of Dr. Paul’'s charges is in order.

Dr. Paul labels H.R. 5961 a “money control bill”. This is incorrect. Neither
the bill nor the Act which it amends can affect, alter, prohibit or discourage any
currency transaction. The bill does not substantively change the purpose of the
Act which requires recordkeeping and reporting of certain currency transactions
that, ten years ago, Congress found to have a high degee of usefulness in eriminal,
tax and regulatory investigations. Recordkeeping only serves to protect innocent
transactions.

Dr. Paul warns that the bill would give statutory authority to conduct war-
rantless searches of persons and things leaving the country and that no such
authority currently exists. This is incorrect. Anyone who has ever flown out of
this country can bear witness to the exercise of such a search authority when
pussengers are searched for weapons. More importantly, the courts have recog-
rized that warrantless Customs border searches are equally valid for travelers
entering as well as leaving the country. United States v. Ajlouny, 476 F. Supp. 995
(1979) ; United States v. Swarovski, 592 F. 2d 131 (1979) ; United States v.
Asbury, 588 F. 2d 978 (1978) ; United States v. Stanlcy, 545 F. 2d 661 (1976),
(cert. denied), 436 U.S. 917 (1978). Congressionally mandated export contro!l
measures would be unenforceable without such authority. See, e.g., 22 U.8.C. 401
(illegal exportation of war materials), 22 U.8.C. 1934 (munitions control), and
22 U.8.C. 2778 (control of arms exports and imports). Even so, one should ask
what is so qualitatively different about searching travelers when they leave the
country as opposed to when they arrive? Warrantless searches which meet the
Fourth Amendment’s reasonableness requirement are presently conducted by
Customs officers on incoming travelers. Merely because the Congress and the
Customs Service have not been as interested, up until now, in conducting searches
oin outgoing travelers does not make that examination somehow less constitu-
tional.

Dr. Paul claims that H.R. 5961 violates the Constitution because it would
cause currency to be treated as contraband. This is incorrect. If 3 Customs officer
had a “reasonable cause to suspect”, he could search for unreported currency
to the same degree he could search for dutiable or undeclared merchandise as well
as contraband ; there, the similarity ends. Contraband is prohibited on its face.
Currency clearly is not. The transportation of monetary instruments is an in-
herently innocent action. However, Congress has seen fit to declare that the ex-
portation of monetary instruments worth more than $5,000 must be reported.
(H.R. 5961 will change this figure to $10,000). Currency is not illegal, but the
refusal to report currency is. The question then becomes, if a border search for
currency passes the same Fourth Amendment test other border searches must
face—reasonable cause to suspect—how can H.R. 59061 be said to violate the
Constitution?
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Dr. Paul goes on to assert that the Act's delegation of power to define “mone-
tary instruments” and the bill’s delegation of power to define ‘‘attempt” will
invite abuse by the Executive. This is incorrect. The Act never gave the Secre-
tary the authority to define “monetary instruments”. Monetary instruments are
defined by statute. The Secretary was only given the discretion to eliminate
whatever monetary instruments he saw fit trom coverage under the Act. The bill,
H.R. 5961, does not give the Secretary the authority to define “attempt”. Attempt
is a well articulated term defined by the courts. As to the future abuse of power,
no one can refute the potential. However, past practice is a strong indicator. Has
the Secretary of the Treasury abused his authority to apply the Act to a par-
ticular “monetary instrument” over the past ten years? Notwithstanding past
practice, why wouid the courts be incapable of preventing this abuse? Since
H.R. 5961 requires the Secretary to report back to the Congress within 18 months
after the effective date of the amendments, why would Congress be incapable
of preventing this abuse?

Finally, Dr. Paul asserts that the publie, once informed about the bill, opposes
it. On the contrary, the Treasury Department’s experience with both the bill and
the Act indicates that the public, oncz informed, does not oppose the bill. The
Customs Service works constantly io keep the public informed ; a sample of one
of the many Customs information I'yers explaining the Currency and Foreign
Transactions Reporting Act is attached.
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H.R., 6304

Mr. GBBoNns. The last bill is Mr. Rodino’s bill, H.R. 6394. )
Mr. Merk1N. I would like to ask Mr. David Cohen from the Justice
Department to address this bill.

STATEMENT OF DAVID M. COHEN, COMMERCIAL LITIGATION
BRANCH, U.S. DEPARTMENT OF JUSTICE; ACCOMPANIED BY
RICHARD ABBEY, CHIEF COUNSEL, U.S. CUSTOMS SERVICE

Mr. CoxeEN. With me is Richard Abbey, who is Chief Counsel of
the U.S. Customs Service.

The administration generally supports H.R. 6394. There are only
three principal possible areas of objection. One is our concern over pro-
posed 1581 (]) (2) of the bill, which would enlarge the opportunity for
obtaining judicial review of Customs Service rulings. We are con-
cerned that the provision as now written is too broad.

The second area concerns the grant to the Customs Court, or the new
Court of International Trade, as it will be called under this bill, of
original jurisdiction over penalty actions instituted under section 592
of the Tariff Act of 1930.

The third area of possible concern deals with proposed section
1581 (f) of the bill which would grant the Court of International Trade
the authority to review decisions to certify businesses, firms or com-
munities or employees for adjustment assistance.

The question of the administration’s position on this particular pro-
vision of the bill is now under very serious consideration.

With the exemption of those principal problems, unless Mr. Abbey
has anything else he would like to add, the administration supports
H.R. 6394.

Mr. GiBons. I want to tell you I am not very familiar with the bill
and what it does. The staff has prepared some questions here. The staff
has prepared a number of questions on all of these bills and I will
direct the staff to file those questions with you, Mr. Cohen, 2nd then
give you a reasonable amount of time to respond to them because they
go into great detail on some of the bills we went through very hurriedly
this morning.

With regard to the proposed section 1581(d), which provides for
judicial review of certain advisory actions of the ITC and the U.S.

rade Representative, what remedy can the court grant if a procedural
irregularity is found?

Mr. Conen. I think, Mr. Chairman, that the court could say that
there was a procedural irregularity that occurred in formulating the
advice of the International Trade Commission to the President.

However, the court could also hold that it would be too disruptive
to hold the ultimate decision of the President taken on the basis of
that advice invalid immediately.

So what the court could do would be to allow the President’s deter-
mination to remain in effect, to remand the matter to the International
Trade Commission to follow the proper procedures and then to request
the President to reconsider his decision on the basis of the findings
of the International Trade Commission after it has complied with the
proper procedures.
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The President’s decision might not change but if it did change, then
presumably he would change his original order,

Mvr. Gieeons. Then gou could order a rehearing. Even if the re-
hearing were conducted and the procedure were followed, the Presi-
dent could say “OK, I do not want to follow it.” Is that right?

Mr. Couen. That is correct. The fact that the result could turn out
to be the same after a remand is always true in a case in which the
court remands the matter to an agency to reconsider a matter which it
had originally decided upon the basis of a proceeding in which it had
committed some procedural defect,

The purpose of this section of the bill is twofold I think. One is to
enhance the opportunity for judicial review of these kinds of actions.
At the same time, the bill has to be carefully drawn, to avoid ad-
versely affecting the article III status of the court. By granting it, in
effect, the power to render advisory opinions. We do not want to do
that. That is why the bill is drafted so as to provide for judicial re-
view to occur after the President’s decision becomes final.

A second problem to avoid in this area where the agency is render-
ing advice to the President, rather than making a determination which
automatically in and of itself has an effect, is to prevent the court
from delivering into the substance of the agency’s determination.

What you want to assure, however, and this is the purpose of the

rovision in the bill, is that the agency follows the procedures set
orth by Congress in formulating its advice so that all interested
parties are accorded those procedural rights that are provided by
statute.

That is what the bill is intended to do, to give persons who are
adversely affected the opportunity to obtain court enforcement of
procedural rights granted to them by the various statutes involved.

Mr. Giseons. Could the court enjoin Presidential action pending
its review of the procedural aspect of the USTR’s advice ¢

Mr. Couen. Under the bill as it now stands there would be nothing
to prohibit the court from doing that. There is nothing in reality to
prohibit any district court from taking similar actions in similar
types of cases. However just as it is in the case in the district court,
such action would be so extraordinary that I think it could be safely
assumed that the court would not take such action unless the pro-
cedural violation were so egregious that the action of the President
simply could not stand.

e have had cases in the district courts involving oil import fees,

for example, in which the courts have enjoined the President from im-

osing oil import fees. This was the 4lgonquin case a few years ago.
o, the power does currently exist in the district courts.

I do not think this power would be exercised any differently by
the Court of International Trade than the same powers are currently
exercised by the district courts.

Mr. Gissons. If the procedural irregularity does not change the
final outcome of the proceedings, does this not involve unnecessary
waste of resources and personnel ¢

Mr. ConeN. Not to the extent that the court by deciding the case
has established a principle for the future which notifies the agency
as to the correct procedures which must be followed in this area. Many
of the statutes that are specified in the bill do provide for procedural
rights.
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Under the current law, however, there does not appear to be any
way in which to enforce those rights by means of a court action.
Perhaps the bill is inartfully drafted but the intent is simply to pro-
vide a right for people to obtain judicial enforcement of rights which
they cannot now obtain, at the same time taking care not to disturb
the article IIT status of the court or to give the court carte blanche
to consider the substance of these decisions.

Mr. Gmssons. In confining its review to the question of procedural
irregularity, will the court judge the action of the agency solely
against the procedure required by statute? If so, what standard is to
be used in cases arising under section 338 of the Tariff Act which con-
tains no procedural provision?

Mr. CoHEN. I think in those circumstances the court would fashion
what it would consider to be the appropriate procedure. It might well
be that the court would say the mere fact that Congress did not
specify a procedure means that whatever procedure the plaintiff re-
ceived was sufficient and that the listing in this section of section 338
is merely an attempt to achieve completeness.

But it is foreseeable that the court might say, “Well, all these other
procedural rights are specified by statute. Congress did not specify
any procedural rights in this particular staiute, Since Congress knew
how to specify procedural rights when it wished to do so, it can be
assumed that the absence of specified procedural rights means that
Congress did not intend to avoid procedural rights with respect to this
particular statute. That could be a conceivable outcome of the case.

Mr. Gusions. Does this statute recwire that the court judge the
action ;)f the agency solely against the procedures required by the
statute ?

Mr. Conen. The statute does not do that in so many terms. It is
also conceivable that the court could fashion or decide that there are
certain fundamental procedures which are essential to fairness and
that those should be accorded individuals even if——

Mr. Gieeons. Even if the court writes the procedural laws instead
of Congress writing procedural laws relative to the powers of the
court, that is what worries me.

Mr. Conex. I think it would be possible in this bill, assuming that
it was not intended to eliminate section (d) (1) altogether, it would
be possible to so phrase the bill ag to provide that the only procedures
shall be those specified in the substantive statutes and that the court
shall not go beyond those.

Mr. GisBons. What is wrong with that ¢

Mr. Conen. There is no substantive problem with that. It is just
that the products do vary semewhat from statute to statute. I think
a simpie sentence could be added to the effect that, in determining the
procedural regularity, the court shall enforce only those procedures
set forth in the statute specified.

Mr. GisBons. At least the litigants who go into court know what the
rules are. They know where to come to get a change and not go shop-
ping around to different jurisdicticns to find a judge that may lean
that way.

Mr. ConEgn. That is correct.

Mr. Giesons. Maybe you ought to put that in there before we get
the bill out of the committee. I suggest that you prepare an amendment
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to make sure that we pin that subject matter down a little more
thoroughly.

Avre there further questions?

We have some more questions in here that have been propounded
by the staff. We will submit those to you and ask you to submit your
response in writing.

Mr. Conen. We will be glad to do that.

Mr. Giseons. This completes our agenda of administration wit-
nesses. Mr, LaFalce, do you want to be heard at this time?

Mr. Moore. Are the administration witnesses going to be dismissed ?

Mr. GisBoxs. Well, they won’t go too far.

H.R. 5132

There was a bill they touch on that I introduced that I want to ask
certain questions on. It is H.R. 5132, gentlemen, to amend the Tariff
Act of 1938 to exempt from the definition of vessels non-self-propelled
barges under certain conditions.

It is my understanding from the staff you are in opposition to the bill.

Mr. MergiN. Yes.

Mr. Giesoxs. I am not sure I am in favor of it, There has been a
problem that has developed that I am trying to find a way to solve.
Do you have knowledge and do you acknowledge that there is a prob-
lem that when one of these lash Farges we are talking about, that is on
board one of the American ships that is overseas and something
happens to that container, that barge, it is no longer seaworthy, some-
thing has to be done to it in a foreign port before it can be returned
or be used for a return trip to the United States.

The way the law is written now whatever you do in a foreign port
of an emergency nature would be subject to the 50-percent tarift.

Mr. Coyiskey. No; my understanding is that under current law if
the owner of the lash vessel can show it was an emergency repair, it
would not be subject to the 50-percent duty. The bill, as drafted, would
change the situation such that any repair made overseas for any rea-
son would—

Mr. Gmssoxs. It is our understanding that under the existing law
a manned vessel under your rules and regulations is implementing
section 1466, 19 U.S.C. 1466, that there is no question that the vessel
where a master certifies that the vessel has emergency repairs is not
subject to it. But, this same rule has not been applied toward the
barges that the vessel may be carrying and that they are subject to it.

We are not attempting to change the law to say no matter what
they do. We are attempting to clarify the law to be sure that the
barge gets the same treatment as the vessel. So, I understand that
really your office could, by regulation, clarify that. I am told that
the decision has been pending for some time in your office to declare
whether the same rule applies to a lash barge, floating container, or
a vessel in foreign commerce of the United States.

If it is defined as the latter, a vessel, then it comes under existing
law and we have no problems. But, your failure to define it or possi-
bility to define it as a container causes a problem. That is what I am
trying to get straight,
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Mr. Megrki~. If T may, I am not sure if the gentleman from the
Maritime Administration is still here, we can let him address this
question.

STATEMENT OF ROBERT GARSKE, MARITIME ADMINISTRATION,
DEPARTMENT OF COMMERCE

Mr. Garske. My name is Robert Garske. I am with the Maritime
Administration in the Department of Commerce. I would first like
to observe that this law 1s not administered by the Department of
Commerce.

Mr. Moore. It is administered by the Customs Service ?

Mr. GarskE. Yes; further, the lash barges and sea barges also are
considered to be vessels by the Department of the Treasury. I assume
that is the issue you are talking about. The ruling would, as I under-
stand it, decide that such a craft would no longer be a vessel for the
purpose of this statute.

The Department of Commerce, on the basis that presently these are
vessels and do function as vessels during at least a portion of their
use, considers they should be treated in the same way as other vessels
under the law of the United States.

Mr. Moore. You see no distinction in a lash barge and a vessel, and
lash barges can use the emergency repairs overseas section of the law
and not pay a duty on the repairs, is that right ?

Mr. GARsKE. Yes.

Mr. Moore. That is the law now ¢

Mr. Garske. That is presently the law. The practice problem, to the
extent that I am aware of it is that the owners and operators of these
particular barges find it more difficult to estabilsh the emergency
nature of the situation. That is the problem.

Mr. Moore. The master is not with them all the time as he is with
{he mother ship?

Mr. GARSKE. Yes.

Mr. Moore. 1 get conflicting reports from people in the industry.
Thank you.

Those are all the questions I have, Mr. Chairman.

Mr. GisBons. You will be around in case we hir ve any more ques-
tions I assume.

IL.R. 5961

Mr. LaFalce, will you come forward to testify in support of your
bill, FL.R. 5961? I am sorry I misunderstood the signals. I thought
you wanted to come back the same day we had the other members
who also want to be heard on this bill.

Tet me assure you, and I am sure I am speaking for the chairman
and the rest of the committee, we want to dispose of this matter in
a rapid but judicious manner. We will be glad to hear from you.
I know it is a tough area. You may proceed. I recognize your exper-
tise in the area of law, Mr. LaFalce. I realize you have tackled a
tough area.
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STATEMENT OF HON. JOHN LaFALCE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. LaFavrce. Thank you very much, Mr. Chairman and members
of the committee. I appreciate very much the opportunity to come
before you. I haven’t any written remarks that I want to present to
this committee, but I do want to make some general off-the-cuff
comments.

First of all, I am very, very concerncd about constitutional rights,
and always have been from the first day I became interested in the
law and my days in the practice of law. Last year I am pleased to say
as a member of the Banking Committee, I was one of the two primary
authors along with Mr. Cavanaugh of the right to privacy legislation
that we were able to get passed in October of 1978.

Consequently I am aware of the appropriate balance that must exist
betwecn individual rights and that order in society which requires
legitimate Jaw enforcement activities by our law enforcement agencies.

I believe, however, that there presently exists an imbalance in that
relationship between individuals’ rights and the rights of all society
to prosecute and to seek out criminals. What I am attempting to do
is to right that wrong; to address the imbalance. How have I at-
tempted to do it and why have I attempted to do it?

The why is obvious. Drugs have become an unbelievable problem
within the United States of America. They have become a tremendous
problem in my congressional district which borders Canada. I believe
they have become a serious problem in most congressional districts in
the United States; especially I believe they are serious \vcithin the
State of Florida.

In January of 1979 President Carter gave a state of the Union ad-
dress and in that state of the Union address, he said henceforth we will
stress financial investigations as a primary means of combating inter-
national organized crime. Understand that it is this problem we are
addressing ourselves to. We are not talking about the kid in the street
smoking marihuana. We are talking about international organized
crime.

What is necessary in order to combat that? A package approach, at
least, a package approach embodied in my bill which I first introduced
as three separate bills because I wanted to get the full support of the
administration. I thought I will introduce three separate bills and Jet
us see if we can support for all three. If we can, then we will embody
them in one bill.

Not only did I receive their support, but I received their enthusiastic
cooperation in pushing it. Now, Mr. Chairman, you asked the question
how much will this improve the effectiveness of our law enforcement
agencies? That is a difficult question to answer. You said we have a
difficult job in passing legislation and it deserves an answer.

Let me try to give you both a quantitative and quialitative answer.
Quantitatively you heard from the adviser to the Treasury Depart-
ment for Financial Crimes, the charge of the IRS, Customs, foreign
reporting, et cetera, Robert Stankey. He says in his judgment it would
improve the effectiveness 100 percent.
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In previous testimony and in letters the Customs Department has
said qualitatively that this package would be a potent weapon, that it
is urgently needed. Those are the exact words. The Drug Enforcement
Agency has said qualitatively that this would greatly improve, not
shghtly improve, not a modest ability to fight crime better, but it would
greatly improve our law enforcement activities.

Let us go into some of the specifics. When I first introduced this bill
we did have some individuals oppose it. Civil libertarians such as
Representative Paul, Representative Larry McDonald, Representative
Steve Symms, Representative George Hansen. What was the gist of
their opposition?

Well, first of all, they said this would impose additional reporting
requirements. That is blatantly false. The fact of the matter is that
there are absolutely no additional reporting requirements whatsoever.
Indeed, there are fewer reporting requirements.

The present reporting requirement which has existed since 1970 is for
$5,000. This bill would increase that to $10,000, thereby lessening the
reporting requirement, not increasing them.

Second, they say, “It is wrong to make it a crime to aittempt to do
something.” It is wrong that we don’t have an attempted action as a
crime because virtually everything else, attempted burglary, attempted
robbery, attempted murder, 1s a crime.

It is only because of an omission within the law and judicial inter-
p_r<lataItion of that omission that we have a glaring loophole. That is
title 1.

Let me skip to title ITI. Title IIT is the informant’s fee. Again,
we have tried to draft title III carefully to absolutely require first a
fine or a penalty or a forfeiture before the Secretary has any author-
ity to do anything. Then, once there is a fine or a penalty or a forfeiture,
it must be in the amount of $50,000 before the Sceretary has authority.

Once you have collected that $50,000, then the Secretary has discre-
tionary authority. He does not have to award the informant, it is still
discretionary depending on the circumstances. However, in the exer-
cise of his discretionary authority, he has certain limitations imposed
on him beyond which he cannot go. That is, he cannot give the award
even if he wanted to for more than 25 percent or $250,600 whichever
is lesser. He need not have given one penny if the circumstances don’t
warrant it.

If he is going to give an award, the money still has to be in hand
first. I think the language is carefully drafted. I think it is wise. The
whole issue of an informant’s fee is a general subject for debate, but
we have informant’s fee for virtually every other type of crime.

Such fees are a necessary adjunct to federal law enforcement espe-
clally when we are concerned with international organized crime. We
are talking about individuals who would quickly rub an individual out.
Nobody is going to inform law enforcement officers of a $2 million or
$20 million amount with an international organized crime element if
there is not some reward that they can expect to receive.

I think both title I and title ITI are clearly justified. What about
title IT which would permit a search at the borders under exigent
circumstances on reasonable cause to suspect? What you have to un-
derstand it seems to me is that our customs officers presently have that
authority. Customs oflicers presently have the authority to search indi-
viduals Jeaving the United States at our borders for reasonable cause
to suspect, not probable cause.
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But, only if it is reasonable cause to suspect contraband or mer-
chandise. So, if the customs officers believe there is reasonable cause to
suspect for drugs that are leaving the United States, they can search. If,
however, they have reasonable cause to suspect that an individual is
leaving the United States with money illegally obtained through the
sale of drugs, they cannot.

Why ? Because the Constitution says they cannot? No, the Constitu-
tion does not distinguish between the customs officer’s ability to make
a search on the grounds for which he is making a search distinguish-
ing between merchandise and currency. It is the vague Secrecy Act,
the 1970 law, which probably, through oversight and omission com-
mitted a glaring loophole and said customs officers must have probable
cause.

Our customs officials right now only need to have reasonable cause
to search merchandise for contraband. All we are saying is, remove
this loophole in the 1970 law which has put one hand behind the back
of the customs officer, a hand behind the back not called for by the
U.S. Constitution, when he is attempting to fight international orga-
nized crime.

Mr. Chairman, the passage of this bill is the least we can do in our
battle against international organized crime. It is the least we can do
to effect the intent of President Carter as articulated in his January 1,
1979, state of the Union address. The least we can do is to take one
hand from behind the back of the customs officials in the United States.

Thank you.

Mr. Gissoxs. Mr. LaFalce, I appreciate your very learned and very
strong testimony. You have removed a lot of the doubts I had about
some sections of this bill. As I say, there are parts of it particularly
attempting to commit a crime, and your testimony elicited today has
drawn very carefully the problem of handling informants.

What, in effect. you are doing is making money contraband?

Mr. LaFavce. Illegally obtained money.

Mr. Gissoxs. Illegally obtained money is contraband?

Mr. Semgr. Unreported.

Mr. Giseoxs. It could be illegally obtained ?

Mr. SEpEL. But, unreported, yes.

Mr. Gissoxs. There is no danger of my taking $10,000 out unless I
robbed a bank.

Mr. LaFauce. I would also note there are exceptions to the report-
ing requirements under the 1970 law and under the regulations pro-
mulgated pursuant to the 1970 law. None of that would change except
this bill would increase the $5,000 to $10,000, thereby lessening the
reporting requirements.

My. Gissoxs. Are there further questions?

Thank you, sir. Good testimony. Well done.

Mr. Vanik is going to assume the Chair now and conduct the rest of
this hearing. As soon as I can get some nourishment, I will be back up
to help him. We start now at the top of the list.

Mr. Vaxix. Thank you very much, Mr. Gibbons. T am going to ask
that all witnesses who are testifying on this legislation please sum-
marize your statements. We have a long extended list of witnesses.
Mr. Gibbons, you will be back.

Qur intention will be to proceed right through the list as scheduled
so that anybody who is at the end of the list might have lunch first and
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then come back. But, our intention is to go on through with the busi-
ness until it is completed this afternoon.

IL.R. 5047

Mr. Vanik. The first bill is Mr. Frenzel’s bill, H.R. 5047. We have
as a witness Mr. Edwin DuBose, vice president of the Photographic
Products Division, along with Philip Yale Simons. I wonder if Mr.
Simons, counsel for Agfa-Gevaert might be available.

We will be happy to hear from you, Mr. DuBose. Your entire state-
ment will be in the record as submitted. You may read from it or ex-
cerpt from it, whichever you desire.

STATEMENT OF EDWIN A. DuBOSE, VICE PRESIDENT, PHOTO-
GRAPHIC PRODUCTS DIVISION, MINNESCTA MINING & MANU-
FACTURING CO., ST. PAUL, MINN.

Mr. DuBose. Thank you very much for the opportunity to be here
today. I am here to respectfully request continuation of duty free entry
of color couplers. Color couplers are dye formers used to preduce color
paper and amateur color film. These organic chemicals are manufac-
tured in the United States, but are not commercially available.

These color couplers were originally manufactured in our Italian
subsidiary and imported to the United States. Since we received duty
free status in 1977, we have spent $1.6 million to build a plant ard are
now producing two out of three couplers required for color paper. We
are scaling up the third coupler and now plan to coat amateur color
film in the United States before 1982.

The manufacture of amateur film and color paper couplers will em-
ploy approximately 300 highly skilled technical people. This continu-
ation of duty free status will permit 3M to compete more effectively
with substantial imports from Japan and Germany.

I respectively request you give favorable consideration to our
request.

The prepared statement follows:]

STATEMENT OF EpwIN A, DUBOSE, VICE PRESIDENT, PHOTOGRAPHIC PRODUCTS
DivisioN, MINNESOTA MINING & MANUFACTURING Co.

Mr. Chairman and members of the Committee, I am appearing in support of
FI.R. 5047 which proposes to continue the duty free entry afforded color couplers
and coupler intermediates under Items 907.10 and 907.12 as an appendix to the
Tarift Schedules of the United States (T.S.U.S.). (See Appendix I.) T.8.U.S.
Items 907.10 and 907.12 became effective December 12, 1977 and will terminate
June 30, 1980 (Public Law 95-206).

We would like to request continuation of the duty free status until June 30,
1982. Color couplers and intermediates are still not completely available domesti-
cally. While we are in the process of completing manufacturing facilities at
Rochester, N.Y. (85 percent complete), we will still find it necessary to import,
This relief in production costs will also allow us to remain reasonably competitive
in the color print paper market (domestic and severe import competition).

Color intermediates are organic chemical compounds which are used in the
production of color couplers. A color coupler is a more advanced organic com-
pound which is incorporated into photographically sensitized material and which
reacts chemically with oxidized color developers to form a dye. Color couplers
are used to make color photographic paper and color amateur film.

In late 1972, 3M entered the U.S. Color Print Paper market with manufactur-
ing facilities located at Rochester, N.X. Color couplers, essential to the manufac-
ture of color print paper are critical to 3M. Prior to market entry, 3M searched
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the U.S. market for couplers and found two producers; Eastman Kodak and
G.A.F.,, both of whom manufacture for their own use and not for resale.

" As an alternative, 3M asked its Italian subsidiary (a major European photo-
graphic film manufacturer purchased by 8M in 1964) to develop and produce the
irequired couplers. This was accomplished and 3M began importing color couplers
n 1972,

In early 1973, high cost, an excessive duty rate (3 cents per pound plus 19
percent Ad Valorem) and continued unavailability in the U.S. market prompted
3M to initiate plans for a U.S. facility to produce color couplers. The recession
and uncertain economic conditions in 1974 postponed investment because of the
significant capital required. The dramatic increase in low priced imports of
finished color print paper also threatened the stability of this highly competitive
market and again, continued to delay the investment commitment. As a result
of Public Law 95-206 which provided duty free entry of color couplers and inter-
mediates, 3M proceeded with the design and construction of production facilities
in Rochester, N.Y.

Our stated reasons for temporary duty suspension were :

Color couplers and intermediates were not available in the U.S. domestic mar-
ket The exorbitant 19 percent Ad Valorem plus 3¢ per pound rate of duty did not,
therefore, protect a domestic industry.

Foreign competitors enjoyed a 5 percent rate of duty on color print paper.
Imports of such paper had jumped dramatically.

A temporary suspension of duty on color couplers would allow 3M to more
fairly compete against foreign imports of color print paper, and would permit
significant capital investment required of 3M to construct 2 U.S. facility and
employ additional U.S. labor in the production of color couplers.

‘We have since invested considerable monies in the design and construction of
manufacturing facilities at Rochester, N.Y. We are manufacturing two of the
three color couplers for color paper, namely Cyan and Magenta. By year end
1980, we will manufacture Yellow.

There are two major intermediates required in the final manufacture of color
paper couplers—#1039 and #1032. By 1982 we will manufacture one of the two
intermediates and continue to impout the other. There are no U.S. producers of
these intermediates. We plan to manufacture amateur color film in Rochester
before 1982,

In the manuiacture of color film, there are seven additional couplers required.
None of these are available from U.S. sources. The couplers are: 2 Cyan, 2 Mag-
nta, 1 Yellow, 1 Masking cyan, 1 Masking magenta.

We will begin to scale up the manufacture of some of these after 1982 but will
continne to import frecm Italy until we are completely self sufficient at a later
date.

Total effect will be an increase in employment of approximately 300 highly
skilled permanent production workers. The manufacture of chemical and amateur
color film will increase our exports to Canada, South American and the Western
Pacific, now being supplied by our Italian subsidiary.

Your consideration of this request is respectfully requested.

TARIFF SCHEDULES OF THE UNITED STATES ANNOTATED (1980)
APPENDIX TO THE TARIFF SCHEDULES
Part 1.—~Temporary Legislation

Rates of duty
Stat. . Units of
Item  suffix Articles quantity 1 2 Effective period

907.10 t Cyclic organic chemical products in any
physical form having a benzenoid, qui-
noid, or modified benzenoid structure
(provided for in item 403.60, part 1B,
schedule 4) to be used in the manufac-
ture of photographic cclor couplers._. ... 1 Free..._. No change.... Onsgoyae(f)ore

907.12 1 Photographic color couplers (provided for
in item 405.20, part 1C, schedule 4).__._. 1 Free..__. Nochange.... 0n673{0';§{)°r




52

Mr. Vaxik. Thank you very much.

Mr. Frenzen. I want to thank the witness for his testimony. It is
apparent there is no objection te this bill. The Treasury supports it.
I think there is no need to go further with it. I yield the balance of
my time.

Mr. Vanik. Thank you very much. There is no objection to your
Jegislation. Treasury has no objection. We very much appreciate your
statement.

Mr. Philip Simons.

STATEMENT OF PHILIP YALE SIMONS, ESQ., APPEARING ON
BEHALF OF AGFA-GEVAERT, INC.

Mr. Siaons. My name is Philip Yale Simons and I am an attorney
associated with Freeman, Meade, Wasserman, & Schneider. I am ap-
pearing today on behalf of Agfa-Gevaert, Inc., of Teterboro, N.J.
Agfa-Gevaert, Inc. imports and manufactures photographic products.
I hold a Ph. D. in the physical sciences, and before commencing the
practice of law, I spent almost 10 years conducting research in the
photographic fieid for a major photoproducts manufacturer.

Our client favors the continuation of the present law which pro-
vides for the duty-free treatment of all “color couplers” and “color
intermediates.” The proposed legislation provides only for “color
couplers used in the manufacture of photographic sensitized material,”
and this Janguage defines color couplers more narrowly than the
present law.

Therefore, while our client generally supports the proposed legis-
lation, we believe that the proposed language should be corrected to
insure that the bill will continue the existing duty-free treatment of
all color couplers covered by tariff schedule item 907.12.

The term “color coupler” is a term of art in the photographic in-
dustry and describes those color-forming chemicals which react with
certain other chemicals during the developing process. It is difficult,
for purposes of my testimony today to explain the role of color
couplers in color photography.

However, it is important to understand that color couplers can be
either placed directly in the light sensitive layers of a photographic
film—or paper—or placed in the processing solutions. For example,
Ektachrome films contain color couplers in the film’s light sensitive
layers, while Kodachrome films use color couplers in the processing
solutions. In both methods, the color couplers perform the same func-
tion, that is, they produce the “dye image.”

At the present time, tariff schedule item 907.12 provides for the
duty-free importation of all color couplers. On the other hand, the
proposed legislation appears to provide only for those color couplers
which are used in the “manufacture of photographic sensitized ma-
terial.” This will raise issues regarding what constitutes such vse.

Thus, we urge the subcommittee to make it clear that the purpose of
H.R. 5047 is to continue duty-free treatment on all color couplers,
regardless of whether the color coupler is used in photographic film,
paper or processing solution.

It should be mentioned that if the proposed legislation is enacted,
the customs administration will be unduly complicated. The Customs
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Service would be required not only to ascertain whether the imported
chemical is a color coupler, but would also be required to ascertain in
which system of color image formation the imported color coupler
is used. Presently, the customs service need only ascertain whether
the imported chemical is a color coupler.

Further, many domestic photoprocessors employ a photoprocessing
and photofinishing system which uses processing solutions with im-
ported color couplers. There is no domestic equivalent to this system.
If the tariff treatment of color couplers is altered, many U.S. photo-
processors would face higher costs in this highly competitive field.

We suggest that the language of HLR. 5047 be modified. We re-
spectfully request that the language of tariff schedule item 907.12
be retained and that proposed tariff schedule item 913.00 provide
for “photographic color couplers.”

One other point should be mentioned. The proposed legislation also
provides for the duty free treatment of color intermediates imported
for use in the manufacture of sensitized material. Basically, a “color
intermediate” is a chemical compound which is used in the synthesis
of a color coupler.

My comments with respect to color couplers apply equally to color
intermediates. A separate tariff item for color intermediates is not
required. They can continue to be provided for under the same tariff
provision which describes color couplers. We suggest that the language
of tariff schedule item 907.12 be modified to include both color
couplers and color intermediates. We suggest the language “photo-
graphic color couplers and color intermediates.”

We will provide a technical memorandum to the Commission’s
staff which will further explain the function of color couplers in
photography and its relevance to the proposed amendment of the
tariff schedules.

| Thank you. Should you have any questions, I will attempt to answer
them.

Mr. Vanix. Mr. Frenzel. :

Mr. Frexnzer. Mr. Chairman, I suspect that the gentleman is cor-
rect in suggesting his amendment. The language that he suggests does
follow the existing suspension. I would like to ask if Treasury has
any objection to the amendment suggested by the gentleman. They can
supply the information for the record, and we will work that out. I
think the gentleman makes a good point.

Mr. Vanixk. Is there anyone from Treasury who would like to com-
ment on it? We will have to get that later. Thank you very much.

Mr. Moore.

Mr. Moore. N¢ questions.

Mr. Vanik. Thank you very much.

H.R. 6089

The next bill is H.R. 6089, to prohibit until January 1 the con-
version of the rate of duty on certain unwrought lead to an ad valorem
equivalent. We have with us the lead consumers: Donald J. Priebe,
manager, metal procurement and control, Gould, Inc., automotive
battery division accompanied by Samuel Goldberg, vice president,
Inco United States, Inc.; Bernard E. Kavanagh, metals coordinator,
Globe Union, Inc.; Paul F. Piccone, director of materials, Exide

63-673 0 - 80 ~ §
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Corp.; John A. Peterson, vice president, director, materials manage-
ment, Prestolite Battery Division; Max Turnipseed, manager, Inter-
national Trade Affairs, Ethyl Corp; William P, Wilke IV, vice presi-
dent, engineering and manufacturing, Hammond Lead Products, Inc.;
and, Will E. Leonard, counsel.

STATEMENT OF DONALD J. PRIEBE, ON BEHALF OF THE AD HOC
COMMITTEE OF LEAD CONSUMERS

Mr. Prrese. I am Donald J. Priebe, manager of metal procurement
and control, Gould, Inc., automotive battery division, St. Paul, Minn.

Mr. Chairman, in the discussion that took place earlier on this bill
with members of the administration & number of the points that we
had intended to cover in our presentation were taken up, so we will
make just a few brief points and then go on to questions, if the com-
mittee has any for us.

First of all, I would like to mention the members of our group, Ethyl
Corp., Exide Corp., Globe Union, Inc. I am from Gould, Inc. Other
members of our group are Hammond Lead Products, Inc., and Presto-
lite Battery Division of Allied Chemical Corp. In addition Robert
Wilbur, who is an official of the Battery Council International, which
is a part of the group, and who is here today, will speak.

We represent primarily the battery and gasoline additive industries
which in turn represent some 79 percent of the lead consumed annually
in the country.

We would like to mention first what has happened in the case of
lead and what this bill seeks to remedy actually frustrates the whole
intent of the MTN. The objectives originally were to cut tariffs and in
this case the result was to increase them substantially. It seems to be a
particularly good example of what makes people suspicious of their
government’s competence :

The government starts out attempting to do one thing and the direct
opposite is the result. What is going on now is clearly inflationary.
Depending on the price of lead it would add $20 to $30 million annually
to inflation.

The President just last week asked us all to enlist in the war on infla-
tion and at least iead consumers are willing to join up, but we are not
sure of the lead producers at this point.

Our group has not been inflexible as far as working out this prob-
lem. We have offered alternatives. We have offered compromise. We
still stand ready to enter into discussions with both the administration
and the producers if that is possible to arrive at some compromise.

It is not our intention, obviously, to see the lead producers harmed.
We need them badly. We can’t prosper, indeed, we cannot survive
without them. So we do need them and a strong and viable lead indus-
try is essential to our business and the welfare of the entire Nation.

We certainly support that. As a consequence we urge a favorable
report from this committee on FL.R. 6089 and we are hopeful that
the Senate and House will agree. I am not sure what other members
of our group have comments now. If not, we will be prepared to
respond to any questions that the committee may have.

Thank you, Mr. Chairman.
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[The prepared statement follows:]

STATEMENT OF DONALD J, PRIEBE, ON BEHALF oF THE Ap Hoc COMMITTEE OF
Leap CoNSUMERS

SUMMARY

K

The specific rate of duty on lead (TSUS 624.03) was converted to an ad valorem
rate based on the average 1976 price of imported lead. Subsequent to that con-
version process, unprecedented lead price increases have resulted in a suhstantial
increase in the amount of duty on lead.

One of the important objectives of the MTN was to reduce, not dramatically
increase, tariffs. But, the current 3.5 percent ad valorem rate on lead has in-
creased the amount of the duty over 65 percent, at the current lead price of 50
cents per pound. We lead consuming industries and our customers, consumers of
batteries, gasoline and other lead products, must pay this 65 percent duty
increase in higher prices. We estimate the duty increase at todsy's price of lead
will add about $21 million a year to the country’s inflation.

We strongly urge that the Congress enact H.R. 6089, suspending until Janu-
ary 1, 1982, the current ad valorem rate of duty and returning to the previous
specific rate of duty of 1.0625 cents per pound. If H.R. 6089 is enacted, the duty
on unwrought lead during the next 2 years would not be any less than it has
been over the past 28% years. Enactment of the legislation will afford Congress
and the Executive Branch time in which to decide what rate of duty will pro-
vide adequate protection to domestic lead producers, will not be unduly burden-
some for lead consumers, will not adversely affect the U.S. economy, and will be
consistent with U.S. international responsibilities.

STATEMENT

I am Donald J. Priebe, Manager, Metal Procurement and Control, Gould, Inc,,
Automotive Battery Division, St. Paul, Minnesota. This statement is submitted
on behalf of an Ad Hoec Committee of Lead Consumers. Our Committee very
much appreciates that a hearing has been scheduled so early in this session on
H.R. 6089, a bill to prohibit until January 1, 1982, the conversion of the rates of
duty on certain unwrought lead to ad valorem equivalents. We support and
strongly urge that the Congress enact H.R. 6089.

Our Ad Hoc Committee of Lead Consumers includes six individual companies
and the Battery Council International. All of the companies represented con-
sume lead to manufacture batteries and gasoline additives. These two domestic
lead consuming industries use over 70 percent of the lead annually consumed in
the United States. The companies included in our Committee are:

Ethyl Corporation, 330 South Fourth Street, Richmond, Virginia 23219; Exide
Corporation, 5 Penn Center Plaza, Philadelphia, Pennsylvania 19103; Globe
Union Inc., 5757 North Green Bay Avenue, Milwaukee, Wisconsin 53201; Gould
Inc., Automotive Battery Division, Post Office Box 3140, St. Paul, Minnesota
55163; Hammond Lead Products, Inc., Post Office Box 308, Hammond, Indiana
43625 Prestolite Battery Division, an Eltra Company,’ 511 Hamilton Street,
Toledo, Ohio 43694.

Each of these companies is represented at the witness table. The representa-
tives of the other member companies of our Committee are:

Mr. Max Turnipseed, Manager, International Trade Affairs, Ethyl Corpora-
tion; Mr. Samuel Goldberg, Vice President, Inco United States, Inc.;?® Mr. Ray-
mond J. Kenny, Vice President, Materials, Exide Corporation;® Mr. Paul F.
Piccone, Director of Materials, Exide Corporation ;® Mr. Bernard E. Kavanagh,
Metals Coordinator, Globe Union, Inc.; Mr. William P. Wilke IV, Vice President,
Engineering and Manufacturing, Hammond Lead Products, Inc.; and Mr.
John A. Peterson, Vice President, Director of Materials Management, Prestolite
Battery Division.*

Also present is Mr. Robert Wilbur, Director of Government Relations of the
Battery Council International, who will also present a statement.

We are accompanied by our special trade counsel, Mr, Will E. Leonard, of the
law firm of Busby, Rehm, and Leonard P.C.

1 Subsidiary of Inco Limited, Toronto, Canada.
3 Subsidiary of Allied Chemical Corporation, Morristown, N.J.
3 Subsidiary of Inco Limited, Toronto, Canada.
¢ Subsidiary of Allied Chemical Corporation, Morristown, N.J.

[ 4
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BACKGROUND

As part of the Tokyo Round of Multilateral Trade Negotiations (MTN), some
500 selected specific and compound rates of duty, including the specific rate of
1.0625 cents per pound on unwrought lead, Item 624.03 in the Tariff Schedules
of the United States (TSUS), were converted to ad valorem rates. The Office of
the Special Representative for Trade Negotiations (STR), upon the advice of
the U.S. International Trade Commission, made the conversions in 1978, based
primarily on trade data for 1976, The averagz price in 1976 for imported un-
wrought lead was 20.8 cents per pound. The approximate ad valorem equivalent
of the 1.0625 cents per pound duty on 20.8 cents per pound lead was §.1 percent.
Therefore, 5.1 percent became the ad valorem rate of duty used by U.S. trade
negotiators for purposes of negotiating a tariff concession on this item during
the MTN.

In the MTN a concession was granted by the United States on unwrought lead,
reducing the 5.1 percent rate to 4.0 percent. U.S.-Mexico bilateral negotiations
resulted in a further concession on the item, reducing the 4.0 perceni rate to
3.5 percent. That is the rate which became effective January 1, 1980, for TSUS

Item 624.08.
THE PROBLEM

Although the 5.1 percent rate was reduced in the MTN to 3.5 percent, that
8.5 percent rate is at this time, with lead priced at 50 cents per pound, a 65 per-
cent increase over the 1.0625 cents per pound duty on lead which had been in
effect from June 6, 1931, to January 1, 1980. Five months ago, October, 1979,
when the price of lead had risen to 61 cents per pound, the duty increase would
have been 100 percent.

The reason why what at first would appear to be a tariff reduction on lead
is really a huge tariff increase is that after the conversion of the specific rate
to its ad valorem equivalent based on the value of imported lead in 1976, an
explosion in the price of lead occurred, sending it to unprecedented highs. Of
course, an ad valorem duty measured by the value or price of the imported
merchandise results in a higher duty when the price of that merchandise rises.

LEAD PRICES AND AD VALOREM DUTIES

As the first of several exhibits attached to this statement shows, U.S. producer
lead prices remained relatively stable in 1975 and 1976. They ranged between
19 and 25.8 cents per pound. In 1977 and until September of 1978, prices were
between 26.9 and 33 cents per pound, but in September of 1978, the price began
to rise at an unprecedented rate. It practically tripled from the 1976 average of
23 cents per pound to an average of 61 cents per pound in October, 1979,

From the specific rate of 1.0825 cents per pound which had been in effect, the
duty on lead has risen to 1.75 cents per pound (8.5 percent of the current 50 cents
per poungd price for lead), a 65 percent increase. As recently as just five months
ago, in October of 1979, when the price of lead averaged 61 cents per pound, the
duty on lead at the new 3.5 percent ad valorem rate would have been 2.185 cents
per pound. At that price level, the duty would have been increased more than
100 percent over what it was before January 1 of this year.

‘Exhibit I, page 1, reflects price changes and the producer average monthly
prices for the most recent five years. Exhibit I, page 2, provides a history for
the past five years and a forecast for the next five years of average annual
producer and import prices.

A list of relevant ad valorem duty rates and the corresponding equivalent
amount of duty expressed in cents per pound at lead prices ranging from
20-70 cents per pound is reflected in Exhibit II. Exhibit II reveals that, at the
current ad valorem rate of 3.5 percent, any price exceeding 30.3572 cents per
pound results in a duty greater than the previous specific rate of 1.0625 cents
per pound. The prospect of lead prices falling to the 30 cents per pound range
seems very unlikely based on the lead price forecasts shown on Exhibit I, page 2.

If the current increase in the amount of lead duty were not staggering enough,
over the next decade the outlook is disaster. Lead prices, by the best forecasts
available, are expected to stabilize in excess of 60 cents per pound early in this
decade and rise to an average over 65 cents per pound by 1984.°

Gentlemen, the MTN had as an objective the reduction of tariffs, On lead, there
}ms be'en a large increase in the tariff and that increase is destined to get even

arger!

8 Chase Econometrics, Executive Summary Report, January 1980, “Metals Investment
in the Eighties : Outlook Unsettle(gby Energy Risks,” p. 17.
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Although, in the MTN, the United States negotiated concessions on the lead
duty, the fact that it began from a level of 5.1 percent causes the rate arrived
at, 3.5 percent to still be too high. Regrettably, STR did not negotiate a re-
duction of the converted ad valorem rate to a level more equivalent to the
previous specific duty rate of 1.0625 cents per pound. The authority to do so
was there. Congress had given the President authority to reduce tariffs up to
680 percent, an authority which was exercised in many instances. In some in-
stances the specific rate was not converted and the full 60 percent tariff-cutting
authority was exercised. An example is TSUS Item 415.05. Its specific rate of
duty prior to January 1, 1980, was 5 cents per pound. During the Tokyo Round,
the 5 cents per pound specific rate was reduced to 2 cents per pound and the
rate was not converted to an ad valorem.

EFFECTS OF DUTY INCREASE

This dramatic increase in the duty on imported lead means that those who
buy lead, principally the battery, chemical, ammunftion and pigment manufac-
turers in the United States, must pay more for the imported lead. And the
United States must import lead, about 15 percent of U.S. consumption cur-
rently, because this country cannot produce enough lead to satisfy demand.

It is not just imported lead, however, which will cost more. Domestic pro-
ducers of lead, if the past is any prologue, will increase the price of their
product by the amount of the increase in duty of the imported lead. Thus, all
lead purchased in the United States will reflect the higher price caused by the
increased duty. The amount by which the new duty exceeds the 1.0625 cents
per pound previously paid is the amount of the increase in the price of all
lead consumed in the United States. That increase in the price of lead based
on a current lead price of 50 cents per pound will be about $20,625,000 a year.
Additional information and the estimated costs resulting from this duty in-
crease are reflected in Exhibit III.

Those U.S. companies which purchase the higher priced lead will have to
pass most of their increased purchase costs on to the ultimate consumers of
their products. It hardly bears repeating that our beleaguered economy, already
plagued by soaring inflation, does not need this kind of unnecessary price
increase.

AD HOC COMMITTEE'S ATTEMPTS TO RESOLVE THE PROBLEM

When it appeared that the converted ad valorem rate would result in a huge
increase in duty, the Ad Hoc Committee of Lead Consumers suggested to gov-
ernment, as a solution to the problem, several alternatives. Each alternative
would have assured the lead producers that at least the same duty, 1.0625 cents
per pound, as had existed for 2814 years, and in most instances, an increase in
that duty would be collected. Not having received an afirmative response to
any of our alternatives, we have now sought legislative relief.

The duty rate conversion and subsequent unprecedented increase in the price
of lead presented the lead producers with a windfall increase in protection—
all within the guise of a tariff cut. This was an unexpected benefit they seem
unwilling to give up even though they appear to be operating at nearly full
capacity and cannot produce enough lead to meet the annual U.S. demand. Not
only must the United States currently import about 15 percent of the lead con-
sumed in this country in order to meet annual demand, but forecasts indicate
that imports will have to increase over the next decade.* '

In addition to U.S. requirements for lead importations to meet what might
be called routine needs, it should@ also be recognized that the Administration
has set a goal of some 865,000 tons of lead metal in our national defense stock-
pile. Since the current level is 601,000 tons, this would call for 264,000 tons to
be added to the stockpile. Meeting this demand would add a further burden
to the U.S. lead producing industry which it is not capable of meeting over a
short term, and no doubt would require even a higher level of imported lead.

It is not our intention to see the lead producers harmed at all, since we be-
lieve that they must be a strong, viable industry to meet the critical needs of
our country. Keeping the lead duty at what it has been for all these years is
not harmful to lead producers. Letting it rise 65 to 100 percent is harmful to
lead-using industries and to the ultimate consumer in the United States of
batteries, gasoline, and the like.

¢ Chase Econometrics, Executive Summary Report, January 1980, “Metals Investment in
the Eightles : Outlook Unsettled by Energy Risks,” ? 217.
. 7 Exhibit IV provides a history and a forecast of U.S. lead consumption, production, and
mports.
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TARIFFS ARE NO SOLUTION TO REGULATORY COSTS

Some U.S. lead producers coutend they need additional tariff protection be-
cause of stringent EPA and OSHA regulations. But, we submit that additional
tariff protection, as an offset to other costs, was not an objective and is not
consistent with the overall results of the MTN. If the MTN were to be used to
provide additional protection in order to compensate a domestic industry for
its other costs, certainly the duty rate on antiknock compounds should have
been increased, not reduced by 50 percent, since the same problem applies to the
antiknock and countless other industries adversely affected by EPA and OSHA
regulations.

The battery producers face undefined increases in costs from EPA and OSHA
rules that are at least as great as those faced by the U.S. lead producers. Neither
batteries nor antiknocks benefited from additional tariff protection. Indeed, the
tarift rates on these products were reduced. The point is that U.S. lead pro-
ducers do not have any more EPA and OSHA problems than we do. This is a
burden that all industries are having to bear, and while we think there are
many solutions, windfall tariff protection is not the appropriate solution.

CONCLUSBION

1If indeed, an important objective of the MTN were to reduce tariffs, we urge
this Subcommittee, the full Committee on Ways and Means and the U.S. House
of Representatives to pass H.R. 6089, which will suspend until January 1, 1982,
‘the ad valorem rate of duty and put back into effect the previously existing
specific rate of duty on unwrought lead. During the 2 year suspension, the price
behavior of lead should be closely followed so that at the conclusion of the 2
years, a fair and reasonable rate may be established. If a different ad valorem
rate is deemed more appropriate, the Congress would then have an opportunity
to enact legislation providing such a rate. We submit that such action would
be consistent with U.S. trade policy, and indeed, the very type of an adjustment
that the Congress envisioned might be necessary to remedy unintended results
that would inevitably arise from the implementation of the MTN in the Trade
Agreements Act of 1979,

We are not seeking to reduce the previous level of duty provided by the old
specific rate. Similarly, we do not believe that we, nor the ultimate consumers
in the United States, should be adversely affected by having to pay a large in-
crease in duty and the equivalent increase in the price of all lead consumed
in the United States. Therefore, we request expeditious action by Congress so
that the specific rate of 1.0625 cents per pound on TSUS Item 624.03 can be
temporarily reinstituted, effective January 1, 1980,

Thank you for this opportunity to present our views to the Subcommittee.

EXHIBIT 1
U.S. LEAD PRICE HISTORY

{Price in cents per pound]
PRICE CHANGES !

Date of price cheng> Price Date of price change Price

1975; 1979:




59

PRODUCER AVERAGE MONTHLY PRICES?

Month 1975 1976 1577 1978 1979
JANUAIY. oo eeeeeeeeeanas 24,500 19. 000 26. 865 33.000 40,761
February. .. ..o ceeeeeeann 24,500 19. 000 28.692 33,000 43,632
March. oo ceeeeeeaanas 24,500 20.216 31.000 33,000 45,749
L X 4 S 24. 500 21.933 31.000 33,000 48, 000
MaY. e ceeeeeaana 23.338 22,882 31.000 31.000 48, 865
JUNC oo e eeeana 19. 000 23. 000 31.000 31,000 56.510
JUY e eaee 19. 000 24,245 31, 000 31.000 58. 066
AugUSE. ..o ot eeaenas 19.557 24,757 31.000 32.168 57.913
September. ......coeeeeeeneieeaanan 20. 000 24.830 31.000 34,059 58. 004
October. ..o 20. 000 25.745 31.023 36.610 61.057
November......o.ueeseceeeiceeeens 20. 000 25.789 3 $7.262
December. ... ... oo 19. 455 25.818 32,854 38. 000 55.947

Yearly average......coeeee...... 21,529 23.102 30.703 33,653 52, 642

1 Wall Street Journal,
2 Metals Week, i
{Price in cents per pound}
History
Average Average
annual annual
producer import
price? price33
1978 e e memmc e e esme-ac e s ee——ae——————— 21.53 20. 47
1976 o o e oo e mm e em e am——a————————————————————— 23.10 19.36
L O 30.70 27.24
1978 L o oo ee e cememeeaee—— e —m e —mas——————————————————— 33.65 30.57
1979 o et cr e m—a—remvem—————————————————————— 52.64 47.28
Forecast
Forecasted Estimated
average average
aninual annual
producer import
price ¢ price3s
1980 . o oo oo ce e em e msmm e eemm e —a—————————————— 45.8 46.3
1981 e e cm s e mm s ememes e e em e emmama——— 53.5 50.5
1982 . o e e oo cc e mmme e mm e e— i ememmmemam e —me— - ———— 51.3 53.5
1983 oo iecccearon mmmccmeceemmeceemmevemeere—am——me = —————— 61.8 57.0
1984 o e mc e e ameeere e mm—mm—————— 65.7 60.5

1 Metals Week.

2 U,S, Department of Commerce, |M 146 Annual Data for TSUSA 624.0350. .
. ¥ Import price is the value for Customs purposes, exciusive of freignt and duty. The addition of freight and duty makes
import price equivalent to U.S. producer price. .

4 Chase Econometrics, Executive Summary Report, January 1980, Metals and Mine;als, pp. 17 and 19.

s Estimated price differential between U.S. producer price and import price based on forecast of LME-U.S, producer
price differentials by Commcdities Research Unit Limited, Quarterly Lead Report, pp. 63-65.
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Brumr II

SCHEDULE OF THE EQUIVALENT CENTS PER POUND AT SELECTED AD VALOREM RATES USING A RANGE OF LEAD
PRICES

Selected ad valorem rates (percent)
Range of lead prices (cents per pound) 5.1 4 35 3 2.5 2

1.23% 1, 0625
1.260 1.080
1.295 1.110
1.330 1.10
1.365 1.170
1.400 1.200
1.435 1.230
1.470 1.260
L4875 1.275 1.0625
. 5050 1.290 1.0725
540 1.320 1.100
. 575 1.350 1.12%
.610 1.380 1,180
. 645 1.410 1.175
.680 1.440 1.200
715 1470 1.225
.750 1,500 1.250
. 785 1.530 1.275
.820 1.560 1.300
. 855 1.590 1,325
. 8594 1,6938 1.3281 1.0625
. 8848 1.6155 1.3462 1.0770
. 8900 1.620 1.330 .080
1.8250 1.650 1.375 1.100
.96 1.68 1.40 1.12
.995 L7 1.426 1.14
. 030 1.74 1.450 1.16
2,065 L77 1.475 118
2.10 1.80 1.500 1.20
2,135 1.8 1.825 1.22
2.170 1.86 1.550 1.24
2.205 1.89 1.575 1.26
. 240 1.92 1.600 1.28
. 275 1.95 1.675 1.30
.310 1.98 1.650 1.32
. 345 2.01 1.675 1.4
2.380 2,04 1.700 1.36
. 415 2,07 1.728 1.38
. 450 2.10 1.750 1.40

1 Lead price used for specific to ad valorem rate conversion process.

2 The price leve| at which lead imports would have to be valued for the new ad valorem rate of 3.5 percent to equate to
the old specific rate of 1.0625 cents per pound, .

'dTho_ cents per pound of duty equivalent to the 3.5 percent ad valorem rate now in effect using a 50 cents per pound
ead price.

¢ The cents El r pound of duty equivalent to the 3.5 percent ad valorem rate applied to the January 1980 imports of
ead based on U.S. Department of Commerce data.

Examir III

ESTIMATED DorLrLAR IMPACT OoN U.S. EcoNoMY RESULTING F'ROM THE INCREASED
Dury oN LEAD

BASIS FOR CALCULATIONS

Specific duty rate prior to January 1, 1980—1,0625 cents per pound.

Ad valorem duty rate effective January 1, 1980—3.5 percent.

Estimated annual U.S. consumption of lead—3 billion pounds.

Assume that additional duty will result in the price levels for all lead in the
U.S. being affected (increased) by that additional amount,
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ESTIMATED DOLLAR IMPACT

Applying the previous specific duty rate to the 3 billion pounds of lead annrually
:olx;sumed in the U.S. results in a base dollar amount of $31,875,000 calculated as
ollows :
$0.010625 times 3 billion pounds equals $31,875,000.
Applying the current-ad valorem rate to the 3 billion pounds of lead at various
lead price levels results in these dollar amounts:
At 3.5 percent and 50 cents per pound lead : $0.50 times 3 billion times 0.035
equals $52,500,000.
At 3.5 percent and 55 cents per pound lead : $0.55 times 3 billion times 0.035
equals $57,750.000.
At 3.5 percent and 60 cents per pound lead : $0.60 times 3 billion times 0.035
equals $63,000,000.
At 3.5 percent and 65 cents per pound lead : $0.65 times 3 billion times 0.035
equals $68,250,000.
The additional dollar impact on the U.S. economy at the various price levels is
estimated to be:
< = At 50 cents per pound : $52.500,000 minus $31,875,000 equals $20,625,000.
At 55 cents per pound : $57,750,000 minus $31,875,000 equals $25,875,000.
At 60 cents per pound : $63,000,000 minus $31,875,000 equals $31,125,000.
At 65 cents per pound : $68,250,000 minus $31,875,000 equals $36,375,000.

U.S. LEAD CONSUMPTION/PRODUCTION/IMPORTS
{in thousands of short tons}

History
Total
feported/
apparent Primary Secondary
consumption 1 productiont productiont Imports !
1975, .o em—— e ———— 1,297.1 636.1 658.5 100.5
1976... e mmmam 1,490.1 652.9 726.6 145.9
3 7 2 1,582.3 604.9 835.1 261.3
)5 72 1,5719.3 624.4 847.9 4.9
1979, .o e ememcce—————————— 2 3),535.0 628.3 837.8 4204.4
Forecast
Totat Estimated Estimated
forecasted rimary secondary Estimated
consumption 2 productions production2 imports 2
1,485 630 75 200
1,515 640 780 235
, 545 660 790 48
, 660 800 262
1,622 660 825 270

1 U.S. Bureau of Mines: 1974 to 1978 as reported; 1979, preliminary, apparent. i

2 Based on data from Chase Econometrics, executive summary report, January 1980, Metals and Minerals, p. 9 and 27,

3 Forecasts presented to the Battery Council International in October 1979, by St. Joe Lead indicated 3979 through 1984
consumption (assumin’ that EPA lead-in-gasoline phase down is finalized at 0.8 grams pooled average) would be 1,580,
1,525, 1,540, 1,555, 1,570 and 1,595, respactively.

4 U.S. Department of Commerce, 1M 146 Annual Data for TSUS 624,03,

Mr. VaNIE. Are there any other commenis by any members of the
group to supplement the statements that were made?

Thank you, Mr. Priebe.

Mr. Frenzel.

Mr. Frenzer. Thank you, Mr. Chairman.

I want to thank the panel for their testimony.
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You will recall that a few minutes ago a representative of the Com-
merce Department, who oddly enough happens to be employed by
the Trade Representative, indicated that there was some existing au-
thority to reduce the current tariff rate.

If the President were so inclined, do any of you believe that the ex-
isting authority is sufficient to solve the problem?

Mr. Priese. I think it is our feeling, as I recall the discussion, that
the amount of authority is limited to a 20-percent reduction. In view
of the escalation of lead prices that is being forecast, that would not
be sufficient to solve the problem from our standpoint.

Mr. Frenzer. If that authority were exercised, what effect would
that have on what you have computed to be the inflationary impact on
consumers ¢

I believe you indicated some numbers of millions of dollars that you
felt were being expended unnecessarily and in an inflationary way.

Mzr. PrieBe. We estimated at the current market price of lead, 50
cents, the total inflationary impact would be $20 million annually. I
am not sure that we could simply deduct 20 percent of that, Congress-
man; I am not sure that the numbers would work out exactly that
way, but there would be some reduction.

Mr. FrexzeL. I also assume that you try to take care of your basic
requirements from domestic producers?

Mr. Priese. Yes. That is, good buying practice would normally re-
quire that you deal with those producers that are closest to you and
obviously the domestic producers are in that situation.

Mr. Frenzer. They are unable to meet all your requirements?

Mr. Priese. Yes. That is certainly the case, particularly in the last
years. Even their full production as well as all available imports put
us in rather a risky position frequently for supply.

Mr. FrenzeL. The ability of the domestic supplier now is about 80 or
85 percent ?

Mr. Priese. Yes. i

Mr. Frexzer. Do I understand that we import 15 to 20 percent of
our require “ents that cannot be met domestically ?

Mr. Priesr. Yes; that is correct.

Mr. Frexzer, Mr. Chairman, I yield the balance of my time.

Mr. Va~ig. Mr. Vander Jagt?

Mr. Vaxper Jacr. Thank you, Mr. Chairman,

I would just like to thank the members of the panel for being here
and for your testimony.

Mr. Vanik. Mr. Moore.
Mr. Moore. No questions, Mr. Chairman.

Mr. Vaxig. Thank you very much. I want to express my thanks to
the panel.

The next witness is the Battery Council International, Mr. Robert-
H. Wilbur, director of Government relations.

STATEMENT OF ROBERT H. WILBUR, DIRECTOR OF GOVERN-
MENT RELATIONS, THE BATTERY COUNCIL INTERNATIONAL,
ON BEHALF OF DeLIGHT BREIDEGAM, PRESIDENT

Mr. Wisor. Mr. Chairman, I am Robert Wilbur. I am speaking on
behalf of DeLight Breidegam, president of East Penn Manufacturing
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Co. of Lyon Station, Pa., and president of the Battery Council Inter-
national. Mr. Breidegam’s firm is an independent regional battery
manufacturer, serving replacement markets throughout the Middle
Atlantic States and west as far as Illinois. The Battery Council repre-
sents 54 domestic producers of lead-acid storage batteries, including
both the major national firms and many smaller local and regional
battery manufacturers, such as East Penn.

I have also been authorized to speak on behalf of the Independent
Battery Manufacturers Association in Largo, Fla., which represents
approximately 60 smaller battery manufacturers. Their membership
overlaps with ours, and the two associations together represent virtu-
ally 100 percent of the total U.S. industry.

The Battery Council fully supports H.R. 6089.

The average automotive storage battery contains 22 pounds of lead.
Approximately 60 percent of the total U.S. supply of lead—including
both primary and secondary production and imported lead—is used by
our industry. This raw material is the largest single cost in the pro-
duction of a battery.

Other speakers have detailed how the tariff on lead has increased
approximately 65 percent since January 1 as the inadvertent conse-
quence of a round of tariff negotiations which was intended, overall,
not to raise but to lower tariffs.

The tariff increase caused by the sharp rise in the price of lead, pri-
marily in 1978 and 1979 has already had a severe impact on our
industry.

The United States is not and has not traditionally been self-sufficient
in lead. Consumption—at present and for the foreseeable future—
outruns U.S. production. Tariff increases are not needed to protect
U.S. workers or U.S. firms. The effect of the tariff increase is to raise
don}i?stic lead prices by approximately the amount of the new, higher
tariff.

The increased cost to domestic lead users, at current lead prices and
lead use, is about $21 million. The battery industry’s share of this
would be about $12 million.

This extra tariff-induced cost would come at a time when the battery
industry is already suffering from higher lead costs and is facing the
prospect of extraordinary costs for compliance with the rules of two
awesome Federal regulatory agencies—OSHA and EPA.

It has been argued that lead producers need the extra revenues for
compliance with EPA and OSHA. I would like to put this in the con-
text of the situation faced by the battery industry.

First, these rules are under review by the circuit court of appeals,
and the final form which they will take is uncertain. The time frame
in which the costs will be incurred could also change; the OSHA rule,
as it now stands, calls for full compliance by the battery industry by
March 1984, and by lead producers 5 years later.

Second, we know that 1f these standards, and particularly the OSHA
standard, are upheld, the battery industry will face costs of compliance
wléich will have a tremendous impact on the industry as we know it
toaay.

W)}:en OSHA first proposed a new standard for occupational ex-
posure to lead, the proposed level was 100 micrograms of lead per cubic
meter of air 100 ug/m?). On the basis of this proposal, the consulting
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firm which prepared the economic impact assessment for OSHA esti-
mated the capital cost of compliance for the baiiery industry at $345
million. The continuing, annual compliance costs xvf%r the battery in-
dustry were placed at $46 million a year.

The OSHA study also concluded that, because of economies of sale,
the burden of compliance would fall disproportionatel?r on the small
battery firms. For this reason—in the words of OSHA’s contractor—
“this makes it hard to escape the conclusion that the OSHA lead
standard is likely to bankrupt many small storage battery producers,
possibly as many as 100 small companies.”

Last month EPA issued proposed point source air emission stand-
ards for new or rebuilt battery plants. The EPA estimated price tag—
capital alone—for these standards is $8.6 million over 5 years. We
think this is about half the real cost.

Next—probably also this year—will come BPT and BAT standards
for water effluent discharges, with full compliance likely to be required
by 1983. The costs of compliance with TSCA and RCRA are yet
unknown.

I hope these costs do not seem irrelevant to the tariff issue before
you. I have detailed these costs to show the tremendous strain under
which the battery industry—and particularly the smaller companies—
are now operating. The additional $12 million a year cost to the bat-
tery industry of the increased lead tariff makes no sense. It is yet an-
other burdeii—unnecessary and inflationary—on the battery industry
and on the men and women who buy storage batteries for their cars
and trucks.

‘We recognize that the lead producers also face many of these same
problems. But to try to solve this problem through a tariff increase,
which shifts costs to one segment o}) industry—the using industry—is,
certainly, the worst of all possible courses. To throw an additional
cost on the battery industry will only compound the difficulties which
this industry is facing already.

Wae strongly urge you to suspend this tariff increase.

[The prepared statement follows:]

STATEMENT OF DELIGHT BREIDEGAM, PRESIDENT, BATTERY COUNCIL INTERNATIONAL

Mr. Chairman, I am DeLight Breidegam, President of East Penn Manufactur-
ing Company of Lyon Station, Pennsylvania, and President of the Battery Coun-
cil International. My firm is an independent regional battery manufacturer,
serving replacement markets throughout the Middle Atlantic states and west as
far as Illinois. .

The Battery Council represents 54 domestic producers of lead-acid storage bat-
teries, including both the major national firms and many smaller local and
regional battery manufacturers. I have also been authorized to speak on behalf
of the Independent Battery Manufacturers Association, which represents ap-
proximately 60 smaller battery manufacturers. Their membership overlaps with
ours, and the two associations together represent virtually 100 percent of the
total U.S. industry. As battery “production is typically located close to markets,
these firms are situated throughout the country.

The Battery Council fully supports H.R. 6089, which would prohibit until
January 1, 1982 the conversion of the rates of duty on unwrought lead, other
than lead bullion, to ad valorem equivalents,

The average automotive storage battery contains 22 pounds of lead. Approxi-
mately 60 percent of the total U.S. supply of lead—including both primary and
secondary production and imported lead—is used by our industry. This raw ma-
terial is the largest single cost in the production of a battery.
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Other members of this panel have detailed how the tariff on lead has increased
" from 1.0625 cents per pound to a current rate of approximately 1.75 cents per
pound as the inadvertent consequence of a round of tariff negotiations which was
intended, overall, not to raise but to lower tariffs,

The tariff increase, amounting to about 65 percent at current prices, has been
the consequence of the sharp rise in the price of lead since 1976. This increased
lead price has already had an impact on our industry. Consumer resistance to
higher prices has been a major factor in a sharp sales decline in 1979-80. Sales
are currently off more than 15 percent from last year. The result has been re-
duced work-weeks alinost throughout the industry, and layoffs in a large num-
ber of cities.

The United States, as other panelists have shown, is not and has not tradi-
tionally been self-sufficient in lead. Consumption outruns U.S. production, and
tariff increases are not needed to protect U.S. workers or U.S. firms. The effect
of the tariff increase is to raise domestic lead prices to or close to the higher price
level of import costs plus the tariff.

The increased cost to domestic lead users, at current lead prices and lead
use, would be about $21 million. The battery industry’s share of this would be
about $12 million.

This extra tariff-induced cost would come at a time when the battery industry
i{s already suffering from the trebled price of lead of recent years—and facing
the prospect of extraordinary costs for compliance with the rules of two awe-
some federal regulatory agencies—OSHA and EPA.

These rules are under review by the Circuit Court of Appeals, and the final
form which they will take is uncertain. The time frame in which the costs will be
incurred could also change; the OSHA rule, as it now stands, calls for full com-
pliance by the battery industry by March 1984.

If these standards, and particularly the OSHA standard are upheld, the bat-
tery industry will face costs of compliance which will, at the very least, change
the shape of the industry as we know it today.

When OSHA first proposed a new standard for occupational exposure to lead,
the proposed level was one hundred micrograms of lead per cubic meter of
air (100 ug/m®). On the basis of this proposal, the consulting firm which pre-
pared the economic impact assessment for OSHA estimated the capital cost of
compliance for the battery industry at $345 million. The continuing, annual com-
pliance costs for the battery industry were placed at $46 million a year.

The OSHA study also concluded that, because of economies of scale, the burden
of compliance would fall disproportionately on the smaller battery firms. For
this reason—in the words of OSHA’s contractor—*this makes it hard to escape
the conclusion that the OSHA lead standard is likely to bankrupt many small
storage battery producers, possibly as many as 100 small companies.”

These estimates-—from OSHA’s own consultant—were based on the original
OSHA proposal of 100 ug/m®. When it came time for its decision, OSHA halved
this level—to 50 ug/m®.

There are no estimates of the cost of compliance with the final 50 ug/m?
standard. Almost certainly, the costs will be far greater than twice the estimates
for meeting the 100 ug/m® proposal. It is even doubtful that the standard is
technically feasible—that is—whether it could be met no matter how much is
spent,

Last month, EPA issued proposed point source air emission standards for new
or rebuilt battery plants. The EPA-estimated price tag—capital alone—for these
standards is $8.6 million over five years. We think this is about half the real
cost.

Next-—probably also this year—will come BPT and BAT standards for water
effluent discharges, with full compliance likely to be required by 1983. Since the
rules have not been issued, we know even less about the cost. But one recent
EPA study suggests at least $63 million, again in capital costs alone. The true
cost will probably be far greater.

I have detailed these costs to show the tremendous strain under which the
battery industry is now operating. The additional $12 million a year cost of the
battery industry of the increased lead tariff makes no sense. It is yet another
burden—an unnecessary burden—on the battery industry and on our cus-
tomers—the men and women who buy storage batteries for their cars and
trucks. (One further consequence, of course, could be increased imports of
finished batteries.)

There are several ways that the overall problem of meeting the cost of EPA
and OSHA rules could be handled. First, the agencies could withdraw and



66

revise the rules. Perhaps the courts will help them do this. Second, the Con-
gress might insist on common-sense changes—such as permitting compliance
through the use of respirators, rather than insisting on engineering changes, the
most expensive of all means of compliance. Third, the Congress might help by
providing relief through tax reform, such as a one year depreciation of non-
productive investments needed to meet government-mandated standards.

To try to solve this problem through a tariff increase, which strikes at one
segment of industry—the using industry—is, certainly, the worst of all possible
courses,

Mr. Vanik. Thank you very much.

Any questions, Mr. Vander Jagt?

Mr. Vanper JaaT. No. Thank you very much.

Mr. Frenzer. No questions.

Mr. Vanik. Thank you, .

The next statement is by Mr. Charles Carlisle, vice president of St.
Joe Minerals Corp., on behalf of AMAX, Inc.

STATEMENT OF CHARLES CARLISLE, VICE PRESIDENT, ST. JOE
MINERALS CORP., ON BEHALF OF U.S. PRIMARY LEAD PRODUC-
ERS, ACCOMPANIED BY EDWARD K. BERGIN, ASARCO INC.;
PHILLIP E. RUPPE, AMAX INC.; AND GARY WICKHAM, BUNKER
HILL CO.

Mr. Caruisie. Thank you, Mr. Chairman.

Mr. Vanig. Your entire statement will be printed in the record.
You can read from it or excerpt from it.

We are happy to have our former distinguished colleague., Mr.
Ruppe, with us. -

Mr. Caruiste. Mr. Chairman, I just want to call attention to one
point in the prepared statement. There is a typographical error on
the first page of the summary of principal points under the fifth dot
in the fifth line. It should read “It is not in the national interest for
the United States to reduce unilaterally the tariff on lead metal.”

There is a similar correction on page 3, line 17.

Let me try, Mr. Chairman, very quickly to summarize our reasons
why we are opposed to H.R. 6089 and I would also like to touch on
some of the points that have been raised in the testimony and in ihe
questions and answers this morning.

As the administration witnesses pointed out, the change from a
specific duty of 1.0625 cents a pound to, in effect, 4 percent ad valorem
was carefully worked out during the Tokyo round. The duty was
further cut unilaterally to 814 percent, a cut which we went along
with, which we acquiesced in. In percentage terms, Mr. Chairman, the
Jead metal duty today is just about at its lowest point ever, that is.
measured in ad valorem terms. .

Now, if you will take a look at chart 2 in the prepared testimony.
Mr. Chairman, you see the heavy black line showing unwrought lead.
You see where we are. You also see a couple of other tariffs on there
and I am going to come back to that in a minute or two.

You see how the lead metal tariff in ad valorem terms has come
down steadily over the years. There is a slight jog upward because
of the way the specific duty worked in relationship to the price last
year, but it’s still a very, very low 314 percent.
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A third point I would like to make, and here I refer you to chart 1
and we do have a big chart for this, if you will notice this chart, Mr.
Chairman, there aye three major industrial areas in the world : Japan,
the Economic Commvnity of Western Europe, and the United States.

Our tariff right now is as low as any. If tgis bill is passed, then our
tariff will be under that of any of the other major industrial areas.
What that is going to mean is that during periods of market weakness
such as, inci(fanta ly, we are going into right now, and I will come
back to that, excessive metal imports could gamage the American lead
irll)dlustry. There is a related point here on this question of competitive
ability.

YOZ have to really look at our industry as competing with other
industries around the world. We are producing an internationally
traded commodity. We are primarily lead producers. That is, we
produce lead metal from ores and concentrates. Some of us have our
own mines but a couple of companies here represented by the gentlemen
to my immediate right and to my immediate left have to go out and buy
a substantial portion of their lead concentrates from the smelters.

If this tariff is further reduced, and we have the lowest tariff among
the industrial nations, then it is going to make it that much more diffi-
cult for them to compete for lead concentrate in the world market.

The next point I would like to refer you to is chart 3 which is
attached to the prepared testimony. You see that dotted line. If you
look back there at chart 3, that is the percent change in the price of
lead in deflated terms. In cuier words, it 1s adjusted for inflation.

You see how that line goes up and down over the last 5 years, for
that matter particularly over the last 5 years. You see which way the
line is headed now. It 1s headed south. The lead price is declining, it
is declining sharply. In real terms it is almost as low as it was during
the 1975 recession.

You can also see the other lines showing the percentage change in
prices which show that the lead industry is a very cyclical industry.
There is another way you can look at this thing and that is to look at
chart 4 in the prepared testimony. I would invite your attention to
that. If you will take a look at chart 4, again this line is headed north.
It is going up.

You will notice that it is actually reaching, beginning to reach levels
that it reached during the 1974-75 recession. That is producer stocks
right now. I can speak for our own company, our own stocks have
multiplied. I won’t say how much because it is confidential business
information. I know St. Joe Minerals have gone up very sharply in
the last few months. -

Let’s go on here to this question of the EPA and OSHA standards.
Our friends, and they are friends because they are our customers in the
battery and the tetraethyl lead industry, point out that they have to
meet very severe EPA and OSHA standards. We know about that.
We worked with them in opposing some unrealistically stringent
standards.

‘We also have to meet standards of course. Frankly, gentlemen, there
is no technology available now. What is the difference between their
*:ituation and ours? Let me tell you what the difference is.
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We have very, very low tariff protection. Only 314 percent. Imports
take 15 percent of our market right now, Mr. Ci'lairman. On the other
hand, our friends in the battery industry have a duty of 8 percent,
which will be cut to 5.3 percent. The lead additive, the tetraethyllead
manufacturers have a 15 percent duty now, 15 percent being cut to 7.2
percent by 1987,

What does this mean in practical terms? What it means is this: It
means that whereas we have 15 percent of our market taken by imports,
by my own calculations, less tgan 1 percent of the gasoline additive
market is taken up by imports. I can give you the figures if you would
like. Only 214 percent or less of the battery market, that is, excluding
the batteries that are of course imported on imported automobiles, is
taken up by imports.

Now there is great concern and rightly so in this committee about
inflation. Let’s talk about inflation for just a moment.

As one of the previous witnesses pointed out, there are 20 to 25
pounds of lead in a battery. The increase, if you want to put it that
way, that has resulted from the conversion of a specific duty to an
ad valorem duty is roughly 0.7 of a cent a pound. That means there is
an added cost increase of 15 to 16 cents a battery as a result of what
has happened during the Tokyo round tariff negotiations.

Let’s not forget the fact that the duties on batteries, for example,
have also been going up because they have had these ad valorem duties
right along, 8.5 percent a few years ago, 8.1 percent. In practical terms
since 1975 the tariff increase as a result of the change in the lead duty
has resulted in about 20 cents per battery. What has resulted from the
duties on batteries themselves? Again, by my own calculations, about
$1.70, not 20 cents. Eight times as much as we are experiencing. So 1
must say with all due respect that it seems at least to me that it is a
rather strange place to start cutting rates on his already very, very
low lead tariff.

I want to conclude my remarks now by saying that it hardly seems
that 314-percent duty is excessive. I wish to heaven we had 8.1 percent
or 15 percent because if we did at least I would not be up here fussing
about a modest cut. But we are way down. Our tariff is as low as any
other major industrial country in the world. We pay these EPA and
OSHA costs and we don’t have real tariff protection as our friends, the
consumers, have. So what we are saying to you is that the duty on
lead, if lowered now at a time when the lead market is soft, and heaven
knows how much softer it will get, if we go into recession it will put
American Jead producers at a competitive disadvantage. That is the
reason we respectfully request that this committee not report out
favorably H.R. 6089.

Thank you very much.

[The prepared statement follows:]

STATEMENT OF CHARLES CARLISLE, ON BEHALF oF ST. JOE MINERALS CoRrP.,
AMAX Inc., ASARCO Inc., AND THE BUNKER HirL Co.

SUMMARY OF PRINCIPAL POINTS

The domestic primary lead producing industry opposes the enactment of H.R.
6089 for the following eight basic reasons:

The recently negotiated 3.5 percent duty on imported lead metal is low by
historic U.S. standards and is at parity with the duty of the European Community
and lower than that of Japan and Mexico, making the U.S. one of the most open
lead markets in the world.
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The current 3.5 percent duty was arrived at in recent multilateral and bilateral
negotiations, in accordance with U.S. trade policy favoring reciprocal tariff re-
ductions. Further reduction by unilateral action by the U.S8. is not consistent with
our trade policy, or with our leng-range national interests, including our interest
in freer trade.

The lead industry is cyclica}, and subject to sudden and prolonged periods of
slack demand and depressed price. Even though the price rose in 1979, it has
dropped in the last four months by 21 percent. Domestic lead shipments fell
precipitously in the last two ;nonths of 1979 to the lowest level in at least two
years. At the same time stocks at U.S. plants rose substantially to a level at the
end of 1979 a least three time.s; what they were two years earlier,

H.R. 6089 would have the effect of reinstating a specific rate of duty, 1.0625
cents per pound of lead. The recently negotiated change from a specific rate of
duty to an ad valorem rate was in accordance with overall U.S. trade policy
and in agreement with our trading partners. It was intended to facilitate the
maintenance of parity with our trading partners and competitors. In times of
rapid inflation, specific rates of duty quickly become obsolete, The move to an ad
valorem rate was proper and to shift back to a specific rate of duty would be
improper.

The U.S. lead smelting and refining industry is facing enormous costs to comply
with recently enacted EPA and OSHA regulations. These regulations are far more
onerous than are those in the principal lead exporting countries and will put U.S.
consumers in a competitive disadvantage, It is not the national interest for the
United States to reduce unilaterally the tariff on lead metal.

The two principal lead consuming industries, producers of batteries and gaso-
line additives, who support H.R. 6089, argue that they also are affected by new
EPA lead standards. However, they have, and will continue to have, much higher
tariff protection than U.S. lead producers. (See Chart 2). Imports account for an
estimated 234 percent of the U.S. battery market, less than 1 percent of the gaso-
line additives market but about 15 percent of the lead metal market.

H.R. 6089 would impair the ability of non-integrated U.S. smelters and refineries
to bid successfully for raw materials—ores and concentrates—in the world
market. The limited tariff protection helps assure U.S. producers a sufficient re-
turn to bid competitively.

The U.S. lead industry is closer today to national self-sufficiency than at any
time in the past 40 years. If we are permitted to enjoy a position of parity with
our foreign competition, we have the capacity to increase production and to re-
duce the nation’s dependence on imported metal.

INTRODUCTION

I am Charles Carlisle, Vice President of St. Joe Minerals Corporation, This
testimony is presented on hehalf of the following U.S. producers of lead, which
conipanies account for virtually all U.S. primary refined lead production: AMAX
Jne.; ASARCO Incorporated; The Bunker Hill Company, subsidiary of: Gulf
Resources & Chemical Corp.; and St. Joe Minerals Corporation.

Each of the four companies is represented today on our panel. Present with
me are Edward K. Bergin, General Sales Manager of ASARCO Incorporated;
Phillip B. Ruppe, Director of Washington Services of AMAX Inc.; and Gary
Wickham, Vice President of Bunker Hill Company. We are accompanied by
Iyn Schlitt of the law firm of Covington & Burling, and Henry Sandri Jr.,
of Economic Consulting Services Inc.

The four companies represenied on this panel oppose enactment of H.R. 6089
and urge instead retention of the recently negotiated 3.5 percent ad valorem
duty on imports of unwrought lead. We oppose H.R. 6089 for the following eight
reasons:

The recently negotiated 3.5 percent duty on imported lead metal is low by
historic U.S. standards and is at parity with the duty of the European Com-
munity and lower than that of Japan, and Mexico, making the U.S. one of the
most open lead markets ir the world.

The current 3.5 percent duty was arrived at in recent multilateral and bi-
lateral negotiations in accordance with U.S. trade policy favoring reciprocal
traffic reductions. It is not in the national interest for the United States to reduce
unilaterally the tariff on lead metal.

The lead industry is cyclical, and subject to sudden and prolonged periods
of slack demand and depressed price. Even though the price rose in 1979,
it has dropped in the last four months by 21 percent. Domestic lead shipments
fell precipitously in the last two months of 1979 to the lowest level in at least
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two years. At the same time stocks at U.S. plants rose substantially to a level
at the end of 1979 at least three times what they were two years earlier.

H.R. 6089 would have the effect of reinstating a specific rate of duty, 1.0825
cents per pound of lead. The recently negotiated change from a specific rate of
duty to an ad valorem rate was in accordance with overall U.S. trade policy
and in agreement with our trading partners. It was intended to facilitate the
maintenance of parity with our trading partners and competitors. In times of
rapid inflation, specific rates of duty quickly become obsolete, The move to an ad
valorem rate was proper and to shift back to a specific rate of duty would be
improper.

The U.S. lead smelting and refining industry is facing enormous costs te
comply with recently enacted EPA and OSHA regulations. These regulations
are far more onerous than are those in the principal lead exporting countries
and will put U.S. producers at a competitive disadvantage. It is not the national
interest unilaterally to reduce the U.S. tariff on lead metal at the very time
agencies of our government are demanding that the domestic industry make
major long-term commitments to new plant and equipment, and to assume the
risk of investment in new and untested technology.

The two principal lead consuming industries, producers of batteries and
gasoline additives, who support H.R. 6089, argue that they also are affected
by new EPA lead standards. However, they have, and will continue to have,
much higher tariff protection than U.S. lead producers. (See Chart 2). Imports
account for an estimated 214 percent of the U.S. battery market, less than 1
percent of the gasoline additives market but about 15 percent of the lead
metal market.

H.R. 6089 would impair the ability of non-integrated U.S. smelters and re-
fineries to bid successfully for raw materials—ores and concentrates—in the
world market. The limited tariff protection helps assure U.S. producers a sut-
ficient return to bid competitively.

The U.S. lead industry is closer today to national self-sufficiency than at any
{ime in the past 40 years. If we are permitted to enjoy a position of parity with
our foreign competition, we have the capacity to increase production and to
reduce the nation’s dependence on imported metal. -

THE U.8. TARIFF RATE WAS ALREADY REDUCED TWICE

The current 8.5 percent rate of duty is low by both historic U.S, standards and
in comparison with international standards. Prior to the recent Geneva MTN
trade negotiations, the U.S. duty on unwrought lead was 1.0625 cents per pound.
This specific rate of duty had been in place for over 25 years, and had afforded
substantial protection to the domestic industry until its effectiveness was eroded
by the double digit inflation of the mid-1970s. In the 1960s, after the Kennedy
round of tariff adjustments, the ad valorem equivalent was never below 6.3 per-
cent. From 1965 through 1970 the average ad valorem equivalent was about 7
percent. As late as 1978, with lead selling at what was then a 20-year high ot
19 cents per pound, the old fixed rate of duty amounted to an ad valorem equiva-
lent of 5.5 percent. But in the late 1970's with metal prices rising to reflect
rapid inflation in the U.S. and a weakening U.S. currency, the ad valorem equiva-
lent of the fixed rate rapidly dwindled.

It was, therefore, reasonable that our negotiators agreed to a formula that
assigned to the old fixed rate an equivalent rate of 5.2 percent ad valorem using
1976 as a base year. The further agreement of the U.S. negotiators to a reduc-
tion to 4 percent represented a substantial concession, given in exchange for a
reciprocal reduction in the Japanese tariff. Moreover, the Japanese opted for an
eight-year phasing of their new lead tariffs, while the U.S. determined to impie-
ment fully the new tariff for lead on January 1, 1980.

No sooner had agreement been reached at Geneva when the 4 percent U.S. rate
was reduced again, this time in bilateral negotiations with Mexico, to 3.5 percent.
The U.S. industry was consulted during these negotiations, and acquiesced to the
ggther reduction to 3.5 percent because it placed the U.S. duty at parity with the

Thus, in the last year the United States reduced its tariff on unwrought lead by
32.7 percent.

By January 1, 1980 when the 3.5 percent rate became effective, it represented
the lowest sustained level of lead duties in modern U.S. history. And, at 3.5 per-
cent, the U.S. is now on a parity with the European Community, and is substan-
tially below the level of Japan, and Mexico. (See Chart1.)
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H.R. 6089 would require a further tariff cut to approximately 2.1 percent ad
valorem for two years. This would mean that the U.S. would further reduce its
tarift by 60 percent, a much more substantial reduction than that negotiated in
the MTN. In effect, the U.S. would be granting further significant concessions to
our foreign competitors without reciprocity. The objective of the MTN was (o
reduce tariffs reciprocally. After the hard negotiating undertaken in Geneva, in-
cluding the work contributed by this Committee, is this sound trade policy?

We think not. Any unilateral reduction of the tariff on lead is totally
unwarranted.

In addition, the current lead duty is far lower than that now insulating the
two principal lead consuming industries, lead-acid batteries and tetraethyl lead,
from foreign competition. The current duty on tetraethyl lead, a gasoline addi-
tive, is 15 percent ad valorem anG for lead-acid storage batteries 8.1 percent, two
major lead-contained items imported into the U.S. Even though these rate are
being reduced due to the MTN, they will still approximate twice the current raie
for unwrought lead. (See Chart 2.)

THE U.8, LEAD MARKET I8 HIGHLY CYCLICAL AND PRICES ARE CURRENTLY
DROPPING

The lead market has been strong throught the world for the past couple of years.
It is, however, like many other metals, highly cylical, and the future is uncertain.
Periods of depressed demand, low prices, and in the United States, rising imports.
are not uncommon in the lead metal business. For example, the average price as
quoted by Metals Week for U.S. producer prices of lead dropped from 63 cents per
pound on October 26, 1979 to 50 cents per pound as of the present, a decline of 21
percent, a period also marked by falling demand and increasing stocks of lead.

Chart 3 further demonstrates the cyclical nature of the lead industry. This
chart shows the percent change in a 8-month moving average in the real price of
common pig lead. This chart demonstrates that prices increased during the 1974
metal boom and then fell dramatically in the recession of 1975. The chart also
shows the rise in prices that occurred in 1978 through mid-1979 and the current
downturn in the marketplace. As is evident from this chart, the nature of the
industry is highly cyclical and subject to wide fluctuations,

Domestic lead shipments fell precipitously in the last two months ot 1979 to
the lowest level in at least two years. At the same time stocks of refined lead at
T.S. plants rose substantially at the end of 1979 to at least three times what they
were two years earlier. (See Chart 4.)

Chart 4 further demonstrates the dramatic shift in producer stocks in the last
2 months of 1979 and the first two months of 1980. By March of 1980, producer
stocks had risen to over 78 thousand tons, an increase of over 490 percent since
QOctober 1979. It should be noted that the last time producer stocks were this high
was in August 1976, in the middle of a recession in the lead industry.

Lead is a homogeneous product, a true commodity. There are no major varia-
tions in the qualities of the metal produced in different nations. The result is that
consumers are able to switch easily among suppliers on the basis of price. Any
decrease in the price of lead imports, no matter how small, can cause injury to
the domestic industry, and can set off a rapid downward price spiral. To deprive
the industry of the current tariff which, while modest, partly offsets the effects of
the cyclical imbalances in the international lead market, would be unjustifiable,
éspecially in high of the virtual certainty that the price of lead will continue to
fluctuate through up and down cycles.

Uncertainty prevails even in the very short term, due to the impact on the
supply-demand balance of buying by the Eastern bloc nations. It is widely accepted
that unanticipated purchases by the Soviet Union were in large measure respon-
sible for the price levels reached in 1979. No one in the industry is capable of
predicting what actions the Soviets will take in the future.

AD VALOREM RATES ATTEMPT TO COMPENSATE FOR INFLATION

H.R. 6089 would have the r.ahappy consequence of reinstating a specific-rate
of duty in place of an ad valorem rate. The total inadequacy of specific rates
of duty in periods of rapid inflation is well illustrated by what happened to the
U.S. duty on lead in the late 1970s.

In the MTN negotiations, an agreement was reached that all countries change
their specific tariff rates for most items under negotiation to ad valorem rates.
Because most nations used ad valorem rates, the change in tariff structure was
desired in order to make it easier to compare tariffs among trading partners,
and to facilitate the tariff equalization policies of the United States and other
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governments. The U.S. change to ad valorem rates was made in consultation
with U.8. producers, consumers, and government advisors on each product classi-
fication and category.

Ad valorem rates have the important advantage of automatic adjustments to
changes in price levels, compensating for inflation and price depression, and
avoiding the confusion and inequities caused by specific rates and fluctuating
currencies. With present projections of a continuing rate of inflation in the
5}?1 of 10 percent and higher, there is no justification for a return to specific

uties.

Supporters of this bill claim that the 3.5 percent duty currently in effect is
in fact an increase. In fact, lead duties have traditionally been far higher. In
1950 the ad valorem equivalent tariff was 16.0 percent; in 1960 it was 8.9 per-
cent; in 1970 was 6.8 percent; and it is currently at 3.5 percent. Clearly a reduc-
tion to 21 percent would be totally unjustifiable under the steady decline in
(uties experienced by this product.

THE U.8. LEAD INDUSTRY I8 ALREADY HARD PRESSED BY EPA AND OSHA
REQUIREMENTS

The domestic lead industry bears an unusually heavy burden in costs to comply
with pollution control regulations. The industry has already invested millions of
dollars in compliance with Environmental Protection Agency (EPA) require-
ments for emissions of sulfur dioxide and particulates—in the form of both
capital costs, which are stili being amortized by individual plarts, and increased
operating costs. In addition, the industry faces substantially higher future costs
posed by recently enacted EPA and OSHA lead standards. These new standards
are widely recognized as technologically and economically unattainable, requir-
ing a virtual recapitalization of the entire primary and secondary lead indus-
tries. Some estimates place the current compliance costs at something in excess

¢ $1 billion. In promulgating the standards, EPA and OSHA acknowledged the
significant costs ol sliice coinpliance, wnich could result in the demise of the
industry. EPA Administrator Douglas Costle declared that it may be necessary
to seek congressional relief to prevent severe dislocations in the industry.

During the last year, the agencles have indicated a willingness to cooperate
with industry in resolving this dilemma; EPA and OSHA have commissioned
a major, two-year study to evaluate the nature of lead exposure and to analyze
technoiogy and economics of compliance, and several companies have indicated
an intention to cooperate in the study.

In the end, we believe that common sense will prevail, and that the industry
will not be required to do the impossible, There can be no doub*, however, that
we will be called upon to spend additional large sums to minimize environmental
and employee exposure to lead. It would be self-defeating indeed for the nation,
as well as for the industry and its customers, to reduce the minimal protection
offered by the 8.5 percent ad valorem tariff just at a time when its financial
resources are being taxed in this way.

SPECIAL COMPETITIVE PROBLEMS OF NONINTEGRATED SMELTERS WOULD BE
EXACERBATED BY DUTY REDUCTION

The U.S. primary Jead industry is composed of integrated firms with mines and
smelting operations, and non-integrated firms with smelting operations only.
H.R. 6089 would be especially harmful to the two companies represented here
that are custom smelters and refiners of lead: i.e, those companies that are
non-integrated, and must compete in highly competitive, international merkets
for a limited world supply of lead ores and concentrates to feed their smelters.
The outcome of this competition should be dependent upon the individual plant’s
ability to bid successtully for lead raw materials based on its production costs,
Unfortunately, U.S. lead smelters and refiners have been unable to obtain suffi-

ient raw materials to maintain operations in recent years because other indus-
trialized nations such as Japan impose a higher tariff on refined lead while
importing ore duty free. This in turn, enables their processing industries to bid
more aggressively—and successfully—for lead ores and concentrates. The prac-
tice, which is particularly prevalent in Japan but which also exists in the EC,
is a direct result of a clearly defined policy on the part of competing nations tc
encourage their own domestic smelting and refining industry and to assure stable
sources of refined metals to their domestic fabricating industries.

The evidence is that U.S. lead smelters and refineries are in fact competiiive
from the standpoint of costs and technology with other nations. Yet, the con-
trast in attitude and policies affecing competitivenes between other industrailized
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nations and our own country could not be greater. For example, the United
States remains the only industralized nation to maintain a tariff on imported
metal bearing raw materials, while at the same time minimizing tariffs on re-
fined metal. Government regulations enacted in recent years have substantially
added to U.S. smelting costs, which combined with the effect of price restrictions
on domestically sold refined lead metal have hampered the ability of the non-
integrated industry to compete effectively for lead raw materials.

Without the minimal 3.5 percert ad valorem duty the U.S. lead custom smelt-
ing and refining industry would be hard-pressed to compete for raw materials in
the face of higher tariffs enjoyed by our competitors in other nations.

GIVEN REASONARLE TARIFF TREATMENT, U.S. LEAD PRODUCERS CAN COMPETE
SUCCESSFULLY

The U.S. today is closer to being self-sufficient in lead than at any time in
recent history. With the opening up of mines in the new Missouri lead belt in
the late 1960's, net imports of lead in ores, scrap, bullion and refined metal
dropped from the 400,000 to 500,0C0 ton range that prevailed in the mid-1960s,
to about 200,000 in the mid-1970s.

Under the current levels of domestic demand the United States could be self-
sufficient in the production of primary lead. However, since we currently im-
port approximately 15 percent of our domestic lead consumption, there is an
over-supply in the market which is helping to cause the price to fall and stocks
to increase. This would ultimately result in stagnant or decreased production
by U.S. primary lead producers. This decrease has already bgen forecast by the
U.S. Department of Commerce in its review of lead in the 1980 U.S. Industrial
Outlock.

The real impact on the industry will occur when production levels bottom-out.
At that point lower priced lead imports from foreign nations, which utilize full
employment policies and sell lead at any price necessary to keep people em-
ployed, will flood the U.S. market and depress prices further. Such a situation
would be most unfortunate since the domestic lead industry could currently
supply the entire domestic demand for primary refined lead.

Chart 1
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Chart 2
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Chart 4
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Mr. VANIK. Are there any other supplemental statements by mem-
bers of your group? :

Mr. Rurek. I would like to make the statement that we feel in our
company, AMAX, and in our industry that we have done our bit to
fight inflation. Certainly we are in a highly competitive industry. The
mining industry is competitive and the environmental costs that we
absorb have been significant. It is true that the change from straight
lin€"duty to the ad valorem duty in lead increased the price of a batte
by about 15 cents a battery but I think our defense it is well wort
noting that since 1975 the price of the battery has gone up from:some-
thing like $16.85 to $38.89, well over a 100-percent increase. So cer-
tainly the 14-, 15-, 16-cent increase in the tariff cost applied to that
battery is in no way a measurable amount of the price increase in the
last 5 years.

The last thing I think in equity we ought to look at is the fact that
the MTN negotiations just weeks or months ago set tariffs for all of
the industrial nations, for Japan, for the European Economic Com-
munity and the United States. During negotiations we agreed to a 4-
percent ad valorem duty. That was subsequently cut in negotiations
with Mexico to 3.5 percent.

So, today we have a 3.5-percent ad valorem duty as does the Euro-
pean Economic Community. On the other hand, Japan has something
like a 4.7-percent duty not today but one that will be phased in over a
number of years. When they do phase the tariff in 8 years later they
will still be substantially higher than the low 314-percent ad valorem
duty charge in the United States.

It seems to me in equity that we are as low as any industrial nation
today. The MTN negotiations have just been concluded. So I really
find it difficult to understand why we should make another unilateral
move to cut tariffs when there 1s no reciprocal action forthcoming
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from our major industrial partners. Certainly none of them have
greater obligations at home in terms of environmental cost than does
the American miner.

We at AMAX are not complaining about the environmental cost
to this committee but we do think' we ought to be treated equitably,
the same as our European or Japanese industries,

That is all.

Mr. Vanig. Mr. Vander Jagt.

Mr. Vanper Jagr. Thank you, Mr. Chairman.

I would like to welcome members of the panel, particularly m
good friend and colleague from Michigan, Phillip Ruppe, and to than
you for your very interesting testimony. I have just one question.

in your opinion, is the price of lead entering a period where
the price is going down ?

l\ﬁr. CaruisLe. Let me begin and then we have several market experts
with us.

There have been probably two factors that have helped to push
the price up and make the lead market tight. One is Soviet buying
abroad. Remember, again, lead is an internationally traded com-
modity. Prices abroad do affect the prices here and vice versa. One
has been the heavy Soviet purchases. How long that will continue,
heaven only knows.

The thing is that there has been very heavy demand for batteries
during the past several winters because they have been very cold as
our friends in the battery industry will tell you, and there have been
a lot of replacement batteries sold. This past winter has been warm,
probably the battery population is young, so therefore the demand
for batteries is down, hence the demand for lead is declining.

Mr. Vanper JaeT. Do any of the members have an opinion at this
time as to where the price might stabilize?

Mr. CaruisLe. No, sir, and we shouldn’t. I mean we certainly don’t
have a consensus on that. I think really it depends. My own personal
belief is that the price will go lower than it is now. )

Our price last fall at St. Joe Minerals was 63 cents a pound. It is
now 50 cents a pound. My guess is that it will go lower. I wish it
wouldn’t. I think it will. How much lower it will go depends on what
happens to the American economy for one thing.

Mr. Vanik. Mr. Frenzel.

Mr. Frenzer. Thank you, Mr. Chairman,

I too want to thank the distinguished panel for their testimony.

I notice you claim that foreign tariffs are higher than ours, and we
do not provide enough protection or at least a comparable amount of
protection. You said we had the lowest tariff of industrial nations.
Have you erased Canada off your map? Are they not an industrial
nation ?

Mr. Caruste. There are three major industrial markets. I don’t
think Canada is a major industrial market. I won’t try and quibble
with you about a definition of Canada. I think there is confusion, Mr.
Frenzel, regarding Canada. The Canadian tariff is 4 percent. Other
people tell us that when the lead metal crosses the Canadian border
for some reason it has not been dutiable at 4 percent. I frankly don’t
know what the duty is in Canada right now.

Mr. Frenzer. On pig it is zero. On bars it is 4 percent.
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Mr. CaruisLE. Bars is the way we normally sell it.

Mr. Frenzevr. The other question is of course the EC, which is sup-
posed to have a 8.5-percent duty; but I am told that much of the lead
that is imported to the EC moves at a rate that is less than 8.5 percent
such as imports from Japan which I am told are 2.1 percent.

I believe your point is interesting but not necessarily persuasive
about the level that the various countries apply to protect their own
industry. Each country has a different situation. Some, like you, have
industries that feel they need protection and they try to carry them
higher. Others are less interested.

don’t think they are directly comparable, nor do I think our
tariff policy need be set because some other country has set a certain
olicy.
d Mry Carvisie. Could I respond?

Mr. Frenzer, Yes; all of my sermons do allow a response.

Mr, CaruisLE. As far as the 314 percent in the EEC, we have care-
fully checked that. This is the first time that I have heard there is any
duty lower than 314 percent applied in the case of the EEC.

There is a broader point. Frankly, I would like to reserve the right
to check further on the EEC duty, of course.

Mr. FrenzeL. We are going to keep the record open here, and I
would ask unanimous consent, Mr. Chairman, that the gentleman be
allowed to supply material for the record.

Mr. CarusLe. May I go on to a broader point. In my belief, the
American lead industry is a highly efficient industry. We at St. Joe
pride ourselves on being among the most efficient lead producers in
the world. So why are we:down here quibbling, you might say, about
whether the duty should be 314 percent or 1.0625?

The basic problem is that we are looking down the road. Qur guess
is—and some of my colleagues may disagree with me—my guess is
that all of the lead smelters in the United States are going to have to
be replaced by the end of this decade employinF technology that has
not yet been developed. There will be a scramble for capital. That is
what we are concerned about.

I want to come back, Mr. Moore, to a point that you asked of one
of the administration witnesses. I don’t want to kid you. The lead
producers—at least our company—have made pretty good money in
the last couple of years on lead. There is no secret about that. We are
proud of it. The problem is that you have to make it when the Sun
shines, because you go into a period where we are now and your pro-
fits drop off sharply.

The second point is that we have to probably reconstruct the lead
smelting industry in the United States over the course of this decade
and accumulate the capital to do it.

Mr. Frenzer. I would simply comment that we have no reason to
negotiate lower lead rates than those industralized countries because
we don’t export to them. So what do we care what it is?

Mr. Wickuay. May I comment on the profitability? There are, as
Mr. Carlisle mentioned, two separate types of companies in the pri-
mary lead industry. Ours is what is referred to as a custom smelter. In
that regard we buy concentrates—probably 65 percent of ours are pur-
chased on the outside—and pay the going lead metal price less some
fee, which is our fee for processing it. So the profitability, at least of
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our own company, is not directly related to the increase in price that
you see posted by Metals Week.

Mr, Frenzer. Thank you for making that clear.

Referring to your chart 3, I notice you have an interesting deflator
index there which makes it look as though the price of lead were quite
stable. Is it not, however, true that, for instance, in 1972 we are talking
about 15-cent lead ; in 1975, 20-cent lead ; in 1977, 30-cent lead ; and by
last October, 63-cent lead ; today, 50-cent lead? So those are real price
increases ?

Mr. Caruisie. Those are real price increases. Qur prices have gone
up, there is no denying that, just the way prices of everything else, in-
cluding the batteries, and, I assume, tetraethyl lead has gone up.

Mr. FrenzeL. I don't think there is anything sinful about making a
profit. I am glad you have. I hope you make a lot more. I don’t think
you need the extra protection which, I believe, the ad valorem rate
gives you.

Mr. Rupek. Isn’t it true, though, that the additional lead tariff has
not substantially increased the prices of batteries? In fact, 15 percent
of the lead consumed in the United States is imported into the United
States. There are very few batteries imported but yet a good deal of
lead is imported in the United States.

It would seem to me that, on the basis of competition, on the basis
of the fact that lead is imported and batteries aren’t, they would be the
ones, quite honestly, who should be advocating an ad valorem tariff
for our industry. It is the battery people who don’t have outside com-
Eetition who should want to go back to the straight line tariffs of 1975

ecause they are the ones who do not face the type of competition that
we do here in our industry.

Mr. Frenzer. I don’t think the objection by the consumers is to the
ad valorem style of assessing tariffs. I think the concern is the size of
the tariff, which is out of proportion with the previous protection ap-
plied. They see this as an 80-percent increase in the duties that they
have been paying.

Mr. Rurpe. But the battery cost has gone up by $22 and the lead
tariff increase is only 15 cents a battery.

Mr. Frenzer, I don’t think there 1s any intention by them, or cer-
tainly by this panel, to indicate that the lead producers are the sole
cause of the increase in the price of batteries. I think the allegation is
that, if this bill passes, we can save $21 million for the consumers. And
if that is not true, then somebody ought to comment.

Mr. Ruppe. Again, if the taniff were changed, even on batteries, to
straightline tariff of 5 years, you wotdd save many more millions be-
cause of the vast increase in the price of the product.

Mr. Frenzer. The difference in the two cases is the change in the
higher amount of tariff that will have to be paid. This has skyrocketed
and the others have been less substantial.

Mr. Ruppe. The dollar amount would have had to increase on bat-
teries by over 100 percent. The lead tariff may have been increased by
70 percent. But the mathematics works out that the battery went from
$16.85 to $38.89. Those are our figures, and while T can’t substantiate
them here, but that is over a 100-percent increase.

Therefore the duty on batteries, which is an ad valorem rate, has cer-
tainly risen probably by well over 100 percent and substantially in
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both percentage terms and, of course, vastly in terms of dollar amount
over the increases for Jead.

Mr. FrenzeL. In what time frame?

Mr. Rueek. 1975.

Mr. FrenzeL. If you want to bring in a bill for reduction of duty on
batteries, I will be glad to consider it. But I was not aware that was
the business before us.

Mr. Caruiste. Could I add a word on this, a friendly word, because
certainly the people behind us are really friends. We know th~m well.
I want to add to what Phil Ruppe has been saying. You have $1.70,
by my calculation, of additional duty on batteries. If you take that and
multiply it by 70 million batteries, roughly the market, then you have
well over $100 million.

I find it hard to understand, just as my colleagues do, why we should
be worrying about the $20 million. Why don’t we worry about the
$100 million?

Having said that, am T advocating a reduction in the battery tariff #
No, I am not. If they think that is the kind of help they need, we, as
suppliers to them, of course, are not going to come here——

Mr. Frexzer, Mr. Chairman, I have used a good deal more time than
I should have. I suggest to Phil—you indicated that you are not sure
we should change tghese things once negotiated~—I am informed that
the administration will shortly send up to us a dozen and a half re-
quests for changes in the tariff rate because of unintended effects which
it did not anticipate when we implemented the MTN tariff changes.
This is simply another example. The one that the committee is talking
about is not unique; it is one or a number.

Mr. Rupre. Quite honestly, AMAX has always been a supporter of
free trade, so we are in a kind of peculiar position. I would say, as a
final analysis, that AMAX is concerned about the equities involved.

You know, at a time when we certainly have been suffering trade-
wise around the world and at a time when we have just concluded
MTN negotiations, it is, in a way, difficult for our people to accept
unilateral cutting of the American tariff below what is at least the
published figure in Europe and substantially below what is certairly
the fact in Japan. It is as much a question of equity with us as any-
thing else.

Mr. Fre~zer, Thank you.

Mr. Vanig. Mr. Moore.

Mr. Moore. Imported lead is 15 percent. What was it 5 years ago,
3 years ago?

Mr. Caruisue. It has been running about that level. It fluctuates
some. Fiftee. percent is a fairly good benchmark figure. Sometimes
it gets above that ; sometimes it runs below, Mr. Moore.

Mr. Moore. Is there any concerted effort by our suppliers—Canada,
Mexico, Peru—to try to expand that market? Are they dumping it?

Mr. CaruisLe. First of all, there has not been much expansion of
lead capacity around the world, because, I think, the producers in this
country and abroad, too, have not been very optimistic about lead’s
future, although there have been a couple of expansions announced
recently. That is point 1.

Mr. Moore. Where would those expansions be ?

Mr. CarvisLe. There are {wo expansions taking place in Missouri.
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Mr. Berain. ASARCO has announced expansion of a new mine in
Missouri, a $77 million expenditure. That mine should be in full pro-
duction in 1984.

Mr. Caruise. The Kennecott Corp., which is a miner of lead and
not a smelter of lead, has also announced a mine expansion in Mis-
sourl. There are some other modest expansions here and there. There
has not been a great deal of expansion.

Mr. Moore. Will expansion be expansion of total capacity over a
time period or will it be opening up a new mine or replacing one that
is playing out?

Mr. Beraiwn. In our case it is a brandnew mine which we are opening
up which has not been opened. That will be additional lead mine capac-
ity in the United States. Kennecot’s mine is in addition to its current
Ozark mine. So that, too, will add to U.S. mine production.

Mr. Moore. Assuming that the economy eventually gets back to
normal, will these expansions be able to find a market for their lead
in this country ¢

Mr. CaruisLE. Presumably those expansions will. If the economy is
strong, presumably all of the lead produced in the United States will
be able to find a home. However, Mr. Moore—and I would like to
emphasize this point—if at such time as major expansions come in, if
the lead market is very weak you could see then some closing of
capacity.

This has happened, for example, in the zinc industry. We have lost
half of our zinc industry. My company just shut down the largest zinc
smelter in the United States in December, partly because over a period
of years not sufficient attention was paid to problems like this. This is
the reason perhaps we seem to you unduly sensitive.

I would like to make a further point about the lead market. You
asked about dumping. Yes, there has been dumping in the past. The
company of my colleague on my right brought and won a dumping
case against Canada and Australia, I believe 1t was, about 5 or 6 years
ago. Subsequently that dumping finding was lifted. In other words,
there are good times and there are bad times; that is all we are saying.

Mr. Berein. Congressman Moore, you asked a question earlier on
imports. I have run a calculation very roughly. I will give you two fig-
ures. In 1974, a fairly good economic year, the imports amounted to 3.5
percent. In 1967 they were 28.3 percent. The only significant part is
that, when business 1s good abroad, we don’t see the lead here. When
business is poor, the lead comes in here. This U.S. market is, without

aestion, the freest market in the world. People can and do ship into
this market.

Mr. Moore. I keep hearing 15 percent. I am trying to determine:
Do you have to have this tariff to protect you from predatory com-
petitors overseas?

Mr. Carusce. Yes; in times of market softness, we need at least
314 percent. Frankly, I think we need more than that.

Mr. Moore. Does the history of your business show that ?

Mr. CarLisLE. Yes, sir.

Mr. Moore. You mentioned one case of dumping. This is not the same
kind of thing about which we hear people complain with respect to
the Japanese and higher technology, predatory pricing of television
sets and whatever?
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Mr. Carusce. If you go back over the history of this industry for
youﬁlly, three decades, you will find that there is a history of instability
in this industry and a history of importing surges. As my friend Mr.
Bergin points out, the metal comes here when it is not needed ; it is not
here when it is.

Mr. Moore. Is that part of a plot by foreign competitors?

Mr. CARLISLE. It is the way tlp:e market works.

Mr. Moore. We have given tariff protection to people who are not
subject to world economics but are subject to intentional effort on the
&.rt of foreiin competitors to move in and take the market away, not

cause they have it to sell but because they want the market.

Mr. Caruiste. The difference is that again we have these very hea
EPA and OSHA expenditures which put us at a competitive disad-
vantage. To the very best of our knowledge there are no standards
anywhere in the world that are as severe as these.

Mr. Moore. You heard the administration this morning indicate that
was no part of the decision process. They said to me tihis morning it
has nothing to do with their decisionmaking process on the setting of
this tariff.

Mr. Caruisii. I was chairman of an ISAC on nonferrous metals.
I tell you that this problem of EPA and OSHA standards was very
carefully pointed out to the administration. Regardless of what was
said this morning, it did have an impact. I think it should have an
impact.

r. Moore. What is this ad valorem rate worth to you in dollars?

Mr. CarLisiE. One way of calculating it is: If you are talking about
roughly seven-tenths of a cent a pound, which is $14 a ton, if you take
the primary lead production in the United States of 600,000 or 700,000
tonﬁ a year, you can multiply that by $14. It is $8 or $10 million
perhaps,

Mr. Moore. You mentioned a moment ago that what you are really
concerned about is that down the road, at the end of the decade, you
will have to replace smelters. -

Mr. Caruiste. Right.

Mr. Moore. The entire corporate base of America faces that, so that
is a real problem, one that we have to address with some capital forma-
tion legislation. What does a smelter cost at today’s prices?

Mr. Caruisie. You get estimates all over the lot. It depends on what
kind of technology. But you are in the tens of millions of dollars per
smelter. We don’t want to be held to this but I would say an absolute
$100 to $200 million.

Mr. Moore. We are talking about this bill being a 2-year bill. So by
using your figures, the high side, we are talking about maybe saving
your total industry $20 million over 2 years?

Mr. CARLISLE. Yes, sir.

Mr. Moore. I fully realize that one smelter costs $100 million. We
have some smelters we have to replace. This is a drop in the bucket.
What you need is 10-5-3 rapid rate of depreciation or reduction in
capital gains tax rates or reduction in corporate tax rates, something
that is meaningful that enables you really to get the capital you have
to have to rebuild.

Mr. Vanik. How are you going to guarantee that they will use that
to build a smelter ? They might use that to buy sugar.
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Mr. Moore. This protection alone is not going to rebuild smelters.

Mr. Ruoeee. It wiﬁ)oﬂ?er a measure of protection, and reduction in the
tariff will certainly encourage lead to come into the United States
rather than go to Europe or Japan, where the tariff is higher. So it
will be a measure of encouragement to ship lead into the United States.
It will be a mild profit depressant on the lead producers of this country
and it will certainly make it somewhat—I am not saying 100 percent—
somewhat more difficult to rebuild the smelters.

Mr. Vanik. Certainly in other parts of the world they are making
some progress in dealing with the pollution problems. What is the dif-
ference between us and any recently built facilities abroad ?

Mr. CaruistE. First of all, I am trying to recall when the last smelter
was built. I would say the last large smelter was——

Mr. Beroin. 1 think it was Penoles in Mexico about 3 years ago.
It was a replacement plant. The Penoles Co. in Mexico did build a
new lead smelter and refinery.

Mr. Vanik. How would that plant relate to our code ?

, Mr. Caruisce. It would not meet it, Mr. Chairman. It would not come
close.

Mr. BereIN, Most of the less-developed countries take the position
that they can’t afford to be concerned about pollution.

Mr. VaNIE. When did we last build a smelter in the United States?

Mr. Bereiw. I think the last one was our Glover plant, which was
built in about 1970, 1968.

Mr. CaruisLE. There were a couple of smelters built in the late sixties.

Mr. Vanig. What are the prospects for new ones to come onstream ¢
Are there any prospects at all?

Mr. CaruisLe. You will get different answers from different com-
panies. It depends on whether or not we can lick this technological
problem that EPA and OSHA regulations confront us with. We are
working on it. I am sure our competitors are. If we can get on top of
those problems, then, I think, the chances that new smelters will be
built are good.

Mr. Vanik. When I look at the steel industry, for example, and I go
to Japan and see plants that meet the code there and they are way
ahead of us, I wonder if there is any parallel.

Mr. Caruiste. There is not. To the best of my knowledge there is no
one that comes close to us in the severity of the lead standards. They
are beyond reason. As Mr. Ruppe says, we don’t protest reasonable
standards. These have gone beyond reason. We have to figure out some
way of complying with them 1f we possibly can. The technology is in
the laboratory stage. That is where we are.

Mr. Ruepe. Actually, assuming for the moment that the Japanese
do build a smelter as good as those demanded of the American in-
dustry, the fact is that in terms of tariff protection—I think their rate is
now about 714 percent in terms of duty and that will move in 8 years
to 4.7 percent—granted they have the same requirement as we have in
the United States, the protection afforded their industry to meet those
sSandards is substantially higher in Japan than it is in the United

tates.

Mr. Vanik. I was thinking of the problem we have with foundries.
I wondered how long this country can maintain a viable foundry in-
dustry when they can go to Mexico at one-quarter of the labor rate.
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Mr. Caruisie, You have raised a very interesting point, because in
Mexico now, over the border in Tijuana, secondary smelters—that is,
recyclers of lead—are being set up because their pollution standards
are very lax there,

Mr. Moore, could I come back to your questions for just a moment
about the $20 million and what it is worth and it is a drop in the bucket
and so on ?

I think the point here is this, and I would like to emphasize what
Mr. Ruppe said, and that is simply: If you cut this tariff now, as we
are in a period of market softening, what it could well mean is signifi-
cantly increased imports into the United States. So it could mean a
lot more to us than $20 million. How much more, frankly, I don’t know.
You could get 16 different guesses.

Mr. Moore. The hearing we normally have is when people come in
and ask us for an increase—this is just the reverse—an increase in
duty protection. Normally what they are trying to show is that they
are the subject of predatory pricing by a foreign competitor or losing
money and not making a profit. What I get from your testimony is
tfhat that is not your current situation but you are worried about the

uture.

Mr. CaruisLe. Very worried.

Mr. Moore. We are heading into a recession and you see that. I look
at your price increases and we have talked about the fact that in 1976,
the price of lead was 23.1 cents per pound. I don’t think you have in-
creased your profits. Your cost has obviously increased. .

Mr. Caruisce. I agree our costs have gone up in the last couple of

ears,
Y Mr. Moore. I think what the administration is telling us is that
when they settled for the 1976 prices, the basis on which to apply this
percent, they didn’t know what was going to happen to the price of
lead. They don’t now want to unilaterally cut it, because they want to
get something out of Mexico or Canada for it.

Mr. Rupee. I am not an expert. Isn’t it true there are many items in
this country that are taxed on an ad valorem basis and therefore the
bulk of them in penny terms have increased in recent years? So if this
circumstance changed for our industry, we are not unique, whether
it is the automobile guy or the battery producer or a thousand others.
Those industries are protected by ad valorem——

Mr. Moore. The decision we have to make is like cutting the Fed-
eral budget. Everybody is getting cut and should be. It may well be
we ought to address every single one of these ad valorem rates to
bring all those who don’t need protection down to the level where they
do need it.

Mr. Rupee. I think it is pretty well agreed upon that the costs to
the American producers are not less than to the other producers of
this world, Japan and the European Economic Community. From our
company’s point of view what we would like as a bottom line be placed
in the same competitive position as other countries whose cuts are not
more than ours. If the European Community or Japan cuts the tariff
down and we can stay in relative terms competitive with them from
AMAX’s point of view, fine.

Mr. Moore. We realize our tariff rates for foreign countries are not
determined by what everybody else does. If they buy more of our
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product, we might lower our tariffs further. The administration is
saying, now don’t pass this bill, just give us a chance to get something
from Mexico, Peru,or Canada for it.

You gentlemen have been candid. I appreciate that. If I were in
your position I would be doing the same thing.

[The following were subsequently receive% |

Tae Bunker Hiun Co.,
Chicago, Ill., March £0, 1980.
Hon. CHARLES VANIK, )
House of Representatives,
Washington, D.C.

DEAR MR. VANIK: On March 17, 1980, the writer appeared before the House
Subcommittee on Trade, in opposition to HR 6089, the lead tariff bill.

Subsequent to that date, I read an article in the March 4 edition of “Metal
Bulletin” quoting you as saying that, in your opinion, “Congress was ‘prepared
to move unilaterally to protect—in the rawest sense of the word—basic, core
American industries’'”. Since the primary lead producing industry is a basic,
core industry, I was elated to see this item in print (copy attached).

During the above-mentioned Subcommittee meeting on HR 6089, the producers
made several points, which deserved and received consideration. There were two
other points which I felt needed further clarification.

They are:

1. The primary lead producing industry is composed of two separate sectors.
These are the “fully-integrated” producers and the ‘“partially-integrated” pro-
ducers. Basically this means that certain producers (fully-integrated) mine all
of their own smelter input feed. On the other hand, partially-integratea {or cus-
tom) producers mine only part of their input feed. Bunker Hill is a partially-
integrated producer, purchasing approximately two-thirds of its concentrate feed.
Concentrates are purchased on the basis of current metal values less a ‘“treat-
ment charge.”” Therefore, the custom smelter does not participate profit-wise in
price increases to anywhere near the extent of the fulkg-integrated producer.
However, the custom smelter is still subject to all the same costs associated with
the new EPA and OSHA legislation.

2. In searching for concentrates (i.e., concentrated ore) to purchase, many
times we must bid on these outside of the continental United States. When
brought to the U.S., we must pay an import duty on the lead concentrate of 0.75
cents per pound of contained metal. The United States is the only country which
charges such a duty.

This then causes the custom smelter a two-edged disadvantage. We are less
able to compete on international markets for concentrate purchases as we have
to pay a duty when receiving them. At the same time, some of those same coun-
tries, with better bidding strength (due to zero concentrate duty), can ship the
refined metal into the U.S. at a lower cost than we can ship to their country as
a result of a lower U.S. lead metal tariff, the size of which HR 6089 would
reduce even further. .

These points, and those presented in testimony on March 17, 1980, by ell the
U.S. Primary Lead Producers, in my opinion, argue strongly for rejection of
HR 6089.

Your consideration cf this matter is sincerely appreciated.

Very truly yours,
G. A. WICKHAM,
Vice President—Marketing.

Attachment.
[From the Metal Bulletin, Mar. 4, 1980]

VANIK : STATE A1D For US STEEL

A masive programme of federal loan guarantees for the US steel industry was
propused by Charles Vanik, chairman of the House of Representatives Subcom-
mittee on Trade, at last week’s OECD steel symposium in Paris. Vanik said he
thought the Tongress was ‘‘prepared to move unilaterally to protect—in the
rawest sense of the word—basic, core American industries”.

Vanik envisages a loan guarantee programme similar to the Reconstruction
Finance Corporation which was used to keep “core industries” afloat and to build
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up new industries during the 1980s and early 1940s. Vanik thought Congress
would support relief for the US steel industry and for other basic industries. He
said Congress would back him in his attempt to ensure that imports did not de-
stroy the domestic steel industry’s efforts to replace capacity and to modernise,
He called on the symposium to support a strong US steel industry “‘as an essen-
tial part of the credible defence of the western democracies”.

In suport of his call for federal loan guaraniees, Vanik pointed to the loan
guarantee of $1,500m for ailing carmaker Chrysler which, he said, was unlikely
to be used since the very allocation of a federal loan guarantee had restored public
sector confidence in the company. “A similar programme for the steel industry,
designed to accelerate the installation of energy saving devices . . . and to meet
the costs of pollution control devices, could be an important new source of capital,
with minimal government interference and probable profit to the indutsry”,
Vanik opined. Recent US federal loan guarantees (which have caused consider-
able controversy) have gone to Wheeling-Pittsburgh for a new rail mill, to Phoe-
nix Steel for a plate mill, and to Jones & Laughlin for pollution control
equipment.

While US steel modernisation programme was under way, Vanik thought there
should be appropriate trade measures in force. He thought the trigger price
mechanism could continue to be “a stabilising force”, but a better enforcement
of the TPM was required, and the possibility of a second TPM level for European
producers should be considered. [This idea has been criticised as being too
cumbersome—Ed.]

If the US Steel anti-dumping suits were filed, “there is no legal obstacle to the
continued operation of the TPM in such circumstances.” Vanik said he was urging
the administration to continue the TPM. There Is reported to be widespread
support in Congress for continuation of the TPM after the suits have been filed,
even though the government has sald it is seriously considering its suspension
(and Kort Industries is mounting a legal case against the suspension—page 38).

Vanik said he found it difficult to chastise the major steel companies for resort-
ing to anti-dumping cases, but the motives of one or two companies who were
setting our purposely to render the TPM redundant. “Is there a desire to force
some sudden bankruptcies and thus reduce competition?’. Vanik wondered. And
he queried “what will happen to the western US market? Will they use the result-
ing confusion to precipitate massive layoffs at older plants, rather than seeking
to modermse and adjust in a more orderly and creative manner?”’ He warned,
however, that “while vigorous enforcement of the trade laws will not alone
ensure the modernisation of the American industry, lax enforcement will ensure
the gradual withering of the industry’’.

In time, Vanik felt, the TPM should come to an end, and advanced “as an idea
for further, discussion” the development of “some clearly understood indicators
of a steel downturn for each country. 'This could trigger a special awareness
among all trading parties of the dangers of market disruption and “to the need
to avoid increasing market share or lowering price in a manner which would
exacerbate injury”. He felt some form of antomatic action should be “placed on
stand-by until called for", in order to remove some of the unnecessarily destruc-
tive features of temporary overcapacity in the steel cycle”. Vanik assured the
meeting that, “as far as 1 can gather”, the USA did expect a ‘“‘considerable por-
tion” of its market to be supplied by imports “now and in the rforeseeable future”.

ST. JoE MINERALS CORP.,
New York, N.Y., March 31, 1980.
Hon. CHARLES A. VANIK,
U.S. House of Represeniatives,
Washington, D.C.

Dxar MR. CHAIRMAN. During the discussions on H.R. 6089 last Monday,
March 17, there appeared to be some confusion as to the duties charged by our
major trading partoners on unwrought lead entering those nations. The EC tariff
was quoted to be 2.1 percent ad valorem and the Canadian tariff was still under
question, We have done further research on those tariffs and the following para-
graphs detail our findings.

The tariff currently in force by the EC is 3.5 percent ad valorem. This tariff
was not cut during the recent round of multilateral negotiations and is not
scheduled for reduction in the near future. This 3.5 percent ad valorem rate
is the rate for most-favored nations, similar to our Column I rate of duty.

63-673 0 - 80 - 7
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However, the EC currently does offer different rates to various other Euro-
pean countries. Portugal and Greece may ship lead into the Community duty-
free. Spain is currently assessed a 2.1 percent ad valorem rate, which will drop
to zero when Spain becomes a full member of the Community. The EC also
offers European Free Trade Association (EFTA) members zero-duty when
shipping unwrought lead to the United Kingdom, Ireland and Denmark. When
shipping unwrought lead to other EC nations, EFTA nations are charged a 3.5
percent duty up to .26 units of account per one hundred kilograms. The EC also
provides reduced rates for developing nations which are party to the Lome
Convention. This is similar to our Generalized System of Preferences.

In any case, it is important to bear in mind that those nations receiving pref-
erential tariff treatment are not mwajor suppliers of lead to the EC. The major
suppliers such as Canada, Australia and Mexico encounter a 3.5 percent tarifi
barrier. If the United States lowers its duty further, those importaut suppliers
will divert lead away from the EC into the U.S. market whenever lead is in
oversupply. as is now the case.

There is still confusion as to whether the Canadian tariff is zero or 4.9 per
cent ad valorem being reduced to 4 percent by 1987. Our information indicates
that old, scrap lead, in any shape or form, entering Canada is assessed no duty
while unwrought lead in its primary form of bars or sheets is charged the higher
rate. Since the 3.3 percent ad valorem tariff on unwrought lead entering the
United States is on primary shapes but not scrap, we believe that the comparable
Canadian rate is the current 4.9 percent ad valorem duty.

Regardless of what the Canadian tariff is, the important point is that Canada
imports very little lead metal. In fact, Canada is an important exporter of lead.

I appreciate this opportunity to present this additional information and am
taking the liberty of sending copies of this letter to the other subcommittee
members present during our testimony.

Sincerely,
CHARLES R. CARLISLE,
Vice President.

Mr. Vanixk, I thank the panel. We appreciate your time.

The next bili is H.R. 5464, introduced by Mr. Frenzel and Mr. Ros-
tenkowski, to amend the Tariff Act of 1930 to permit drawback for
imported merchandise that is not used in the United States and is ex-
ported or destroyed under customs supervision.

Mr. Kersner, your entire statement will be printed in the record.

STATEMENT OF STEVEN P. KERSNER, COUNSEL, ACCOMPANIED
BY PAUL STEIN, VICE PRESIDENT, DATA GENERAL CORP.; AND
FRANK GERVAL, MANAGER, CUSTOMS ADMINISTRATION, CON-
TROL DATA CORP., ON BEHALF OF THE JOINT INDUSTRY GROUP

Mr. KxrsNER, Mr. Chairman and members, my name is Steven B.
Kersner, a member of the law firm of Stein, Shostak, Shoestak, &
O’Hara. My firm specializes in U.S. customs and international trade
matters. I am accompanied by Mr. Paul Stein to my right, vice presi-
dent of manufacturing for Data General Corp., and Mr. Frank Gerval,
manager of Customs Administration for Control Data Corp.

We appear before this subcommittee as members of the Joint In-
dustry Group. The Joint Industry Group represents various organiza-
tions and corporations. A list of those organizations and corporations
is attached to our statement.

During the past several years the Joint Industry Group has worked
with this particular subcommittee on various customs-related issues.
Our members have an ongoing interest in simplifying and improving
the U.S. customs system. It is with this in mind that we wholeheart-
edly support H.R. 5464 which will expand, simplify and improve the
U.S. customs system.
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H.R. 5464 is essentially an expansion of the U.S. customs drawback
procedures, “Drawback” can be simply defined as refunding of tariff
. “luties, taxes and fees paid for imported articles when they are subse-
quently exported. The theory underlying the granting of drawback is
that it encourages production of articles for export in the United
States, thus increasing our foreign commerce as well as aiding Amer-
ican industry and labor.

Most countries have systems of drawback which vary in scope and
nature. However, the U.S. drawback system as compared with those of
our chief trading partners, principally the EC countries, Canada,
Japan, and Australia, is more limited. The U.S. drawback provisions
are found in section 313 of the Tariff Act of 1930. In essence the U.S.
drawback laws now presently provide that imported merchandise
must be subject to a manufacturing process or be rejected as not con-
forming in order to qualify for drawback.

H.R. 5464 is a bill which would expand the U.S. law by permitting
drawback on merchandise which is exported in the same condition as
imported and is not used in the United States. Presently there are
various customs procedures and mechanisms which exist whereby mer-
chandise can be entered duty free and then exported. These are tem-
porary importation bonds, bonded warehouses and foreign trade zones.
For various reasons, some of which will be expanded upon by the
members of this panel, these procedures have proven impractical for
most U.S. firms to use.

Essentially a U.S. firm must know at the time of importation exactly
where it intends to sell the goods and what it intends to do with the’
goods. In addition, these procedures tend to be costly and entail other
restrictions which make it difficult for most U.S. firms to use them.

H.R. 5464 will make drawback available in situations where a U.S.
firmn does something less than manufacture the imported article before
it is exported. This is an expansion on 813 (A), (B), and (C). It en-
visions allowing the merchandise to be tested, cleaned, repacked, or
inspected in the United States and be shipped out. The bill further
states the article may not be used in the United States and qualify for
drawback. The bill provides that the doing of incidental operations to
the merchandise which is imported would not change its condition or
constitute use of that merchandise.

The bill specifically states that the testing, cleaning, repacking. and
inspecting would not qualify as a use. The definition of the term “inci-
dental operation.” and how this bill will be administered, are critical.
We would like to recommend to the subcommittee that the following
operations also be considered incidental : Marking, packing, painting,
polishing, and other operations of such a nature that do not change
the zondition or constitute use of the merchandise. These examples
which we offer are in addition to t\e four operations which are specifi-
cally mentioned in the bill. :

We offer these limited examples as just a sample list and we do en-
vision other types of operations which would permit the merchandise
to qualify for drawback.

Turning to the administration of this bill, we would note that cus-
toms already administers various drawback laws through use of docu<~
mentation and audit procedures. We believe that the expanded draw-
back system could easily be integrated into the existing administrative
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procedures and thus not entail any additional customs efforts or man-
wer,

We will briefly address row the question of revenue imnpact.

We would note that it is much too difficult to estimate the amount
of revenues that rniight either be lost or gained as a result of this legis-
fation. We belie'/e, however, that whatever revenue losses there might
be, if any, will more than likely be significantly offset by the revenues
from increased economic activity. The increased economic activity
would produce greater taxable corporate and individual earnings
which might otherwise be foregone.

The Joint Industry Group believes that there are several significant
benefits which will result from the enactment of H.R. 5464. The bill
would increase the competitiveness of U.S. exports, as it would allow
firms to more efficiently and effectively serve their foreign and domestic
customers from a U.S. base. These cost savings would translate into
more competitive export prices. Similarly, the bill would enable the
United States to increase its volume of exports and therefore aid the
halance-of-trade problems.

We also envision the bill as increasing U.S. jobs. This will be a
direct result of many U.S. firms expanding or establishing distribution
centers here in the United States from which they can service their
worldwide markets. Significantly also we feel that the bill would
generate long-term increases in U.S. tax revenues because of the
increases in taxable corporate and individual income.

For these reasons, and those that appear in our statement, we strong-
ly recommend that the Congress enact the bill. Mr. Stein and Mr.
Gerval will now comment from the perspective of their particular
companies as to how this bill will benefit them.

[The prepared statement follows:]

STATEMENT OF THE JOINT INDUSTRY GROUP

I am Steven P. Kersner, a member of the law firm of Stein, Shostak, Shostak,
and O’Hara. My firm specializes in U.5. Customs and international trade matter.
I am accompanied by Mr. Paul Stein, Vice President of Manufacturing for Data
General Corporation and Frank Gerval, Manager, Customs Administration. Con-
trol Data Corporation.

We appear before this committee as members of the Joint Industry Group
which represents the following organizations and the businesses they represent :

The Chamber of Commerce of the United States.

The Air Transport Association of America.

The American Electronics Association.

The American Importers Association.

"Che Cigar Association of America.

The Computer and Business Equipment Manufacturers Association.

The Council of American Flag Ship Operators.

The Electronics Industries Association.

The Foreign Trade Association of Southern California.

The Imported Hardwood Products Association.

The International Committee of the Los Angeles Area Chamber of Commerce.

The Motor Vehicle Manufacturers Association.

The National Cotamittee on International Trade Documentation.

The Scientific Apparatus Makers Association.

The Joint Industry Group has worked with this Subcommittee on several
customs-related issues, beginning with the Customs Procedural Reform and Sim-
plification Act in 1977, and continuing with the development, successful negotia-
tion and congressional acceptance of the Customs Valuation Code of the Multi-
lateral Trade Negotiations in Geneva. Our members have an ongoing interest in
simplifying and improving the U.S. customs system. It is with this in mind that
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we wholeheartedly support H.R. 5464 to expand, simplify, and improve the
system of U.S. duty drawback.

CURRENT DRAWBACK AND OTHER PROCEDURES

Drawback is the refunding of tariff duties, taxes, and fees paid for imported
articles when they are subsequently exported rather than used in the country of
importation. The theory underlying the granting of drawback is tkat it would
encourage the production of articles for export in the United States, thus in-
creasing our foreign commerce and aiding American industry and 1abor. Most
countries have systems of drawback which vary in scope and nature. However,
the U.S. drawback system as compared with those of our chief trading partners
(The EC countries, Canada, Japan and Australia), is more limited.

The U.S. drawback provisions are presently found in section 313, the Tariff
Act of 1930, as amended. Drawback is allowed upon the ¢xportation of articles
manufactured or produced in the United States with the use of imported mer-
chandise in an amount equal to the duties paid upon the merchandise so used,
less 1 percent. Drawback is permitted also upon the exportation of an article
manufactured in the United States with the use of domestic material which is
of the same kind and quality as the imported material. Drawback is also allowed
upon the exportation of merchandise not conforming to sample or specifications
or shipped without the consent of the consignee upon which the duties have been
paid, and which goods have been entered or withdrawn for consumption and
returned to customs custody for exportation within 90 days after release from
customs custody.

In essence, the U.8. drawback law requires that imported merchandise be
subjected to a manufacturing process or be rejected as nonconforming. It a firm
imports merchandise for anything other than manufacture or production, and
wants to export, or be able to export them without absorbing the duty cost, he
must resort to one of several other Customs mechanisms. These mechanisms are
the Temporary Importation Bords (TIBs), the Customs Bonded Warehouses,
and the Foreign Trade Zones.

There are a number of problems with using these procedures instead of draw-
back. First, a U.S. firm must know at the time of importation exactly where it
intends to sell the goods and what it intends to do with the goods. Second, these
procedures add to the U.S. firm’s costs, and hence export prices. Third, these
procedures entail other restrictions on what a firm can do to meet the needs of
its foreign and domestic customers.

The TIBs allow firms to import merchandise without paying any duty at all.
However, it leaves the firms with little flexibility to deal with changing circum-
stances in the market. First, it requires that the firm identify precisely, at the
time of importation, which goods in a particular import shipment will be ex-
norted. Second, the firm must export that merchandise within the statutory time
period, usually one year. However, if that merchandise is not exported within
that time period for whatever reason, a penalty equal to two times the otherwise
applicable duty is levied against the importer. There are a myriad of different
TIBs, all with their particular restrictions as to what the importer may do with
the product. The following are examples of the utilization of TIBs: exhibition,
repairing/altering/processing, samples to elicit orders, etc. We believe that TIBs
are complicated and restrictive to a degree that discourages many companies,
especially smaller ones, from using them. But, the real problem is that without
clear advance knowledge of exactly which articles are to be exported and which
will remain in the United States, the temporary importation bonds are not a
practical mechanism.

Bonded warehouses are also available to U.S. firms. Essentially. there are the
following types of bonded warehouses: storage, manipulation, and manufactur-
ing. They allow U.S. firms to import merchandise without having to pay duty.
However, in many cases, the bonded warehouses are not practical alternatives
for the following reasons: (1) The importer must know prior to importaticn
exactly what he intends to do with the merchandise; (2) Once the merchandise
is in the warehouse, he has limited access to it, and cannot remove the merchan-
dise for any reason without paying duty on it, except when it is sent out for
direct e\port (3) The warehouses are expensive and users must rent space and
pay the services of bonded warehousemen and customs employees who must super-
vise all activities with respect to the merchandise; (4) Each owner of these
warehouses may restrict the type of operations that can be performed in the
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warehouse; and (3) A firm needs to have a proper bonded warehouse accessible
to it, which is often not the case, especially outside major metropolitan areas.

The foreign trade zones (FTZ) are also available, but they entail basically
the same types of restrictions encountered with the bonded warehouses : limited
access, pre-planning, costs, availability, etc. Availability i¢ more of a problem
with respect to FTZs because there are only a limited number of FTZs in opera-
tion today across the country.

In addition to the above discussed problems an importer faces if he wishes to
utilize these alternative procedures, these procedures do not provide relief for
the firm which imports merchandise for domestic sale, discovers there is no
domestic demand for it, and therefore must return it to its foreign source, or sell
it in another foreign country to avoid significant inancial loss.

HOW H.R. 5464 WOULD AMEND CURRENT LAW

H.R. 5464 would amend 19 USC 1313 to make drawback available in situations
where a U.S, firm does something less than mannfacture the imported article
before its export, such as testing, cleaning, repackingg, inspecting, and so on.
GZ course, the imported article could not be “used” in the United States and still
qualify for drawback. It therefore, in most cases, would allow U.S. firms the
choice of avoiding resort to the use of the cumbersome procedures discussed
above; and it would give U.S. firms more flexibility in meeting domestic and
foreign customer demands—without having to pay non-refundable duty on goods
that are not used in the United States.

H.R. 5464 would provide for drawback on goods that are exported in the same
condition as they were imported. It also would provide drawback on merchandise
with respect to which incidental operations are performed, i.e., operations that do
not amount to manufacture or production for purposes of qualifying for draw-
back under present law. Under the bill, such operations would not amount to a
‘“use” of the article in the U.S. which would automatically eliminate the ability
to get drawback.

Simply stated the legislation would allow :

(1) Exporters the option to do internally (and therefore more efficiently)
certain operations that they cannot do under present law and still receive
drawback ;

(2) Exporters to receive drawback in those instances in which the merchan-
dise imported was not used and they were unable to anticipate the need to
export.

At this point, we would like to note that the bill does not define the term
“incidental operation.” Therefore, it is unclear what operations performed to
the imported merchandise would permit the merchandise to qualify for draw-
back. The Joint Industry Group believes it would be beneficial if this Suo-
committee were to include in its report on H.R. 5464 a sample list of operations
which it believes are incidental and, therefore, covered by this legislation. We
would like to recommend the following operations which we would consider
incidental : marking, packing, painting, deburring, polishing, fumigating, and
sterilizing. These examples would be in addition to the four operations specified
in the bill. We emphasize that this is only a sample list and we envision many
similar type operations which would permit merchandise to qualify for draw-
back. We would welcome the opportunity to work with the Subcommitiee staff
regarding the development of such a sample list. We believe that such a clarifica-
tion would provide U.S. exporters with the certainty needed to make business
decisions.

ADMINISTRATION

We believe that this new law could be administered with little difficulty.
The question of administrative ease wonld depend upon what documentation or
procedures the Cusfoms Service would require to document the importation,
the subsequent exportation, and the fact that the merchandise was not used in
the United States. Customns already administers the present drawback law
through use of documentation and audit procedures. The expanded drawback
system could be easily integrated into these existing administrative procedures.

REVENUE IMPACT

While it is too difficult to estimate the amount of revenues that may be lost
or gained as a result of this legislation, we believe that whatever revenue
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losses there might be, will most likely be significantly offset by the revenues
from increased economic activity.

We believe that in allowing more flexibility for export operations in the
United States, the bill would encourage the expansion of operations here in
the United States. This increased economic activity would produce greater
taxable corporate and individual earnings which might otherwise be foregone.

In many cases, this legislation will result in firms paying some d1ty where
presently they pay none at all, either because they use TIBs, bonded ware-
houses and/or foreign trade zones. The Treasury would retain 1 percent of the
duty collected, and would, significantly, have use of these funds, interest free,
for up to 3 years. This would be particularly true for the larger firms.

BENEFITS FROM H.R. 5464

The Joint Industry Group believes a number of significant benefits will result
from enactment of H.R. 5464 :

(1) Increase competitivencss of U.S. exports.—The bill would allow firms to
more efficiently and effectively serve their foreign and domestic customers from
a U.S. base. These cost savings translate into more competitive export prices.
For example, firms would have the flexibility to export products (without hav-
ing to absorb the duty cost) originally assigned to a U.S. inventory that are
needed to serve their foreign customers and compete in world markets. Likewise,
firms could sell goods originally planned or export to domestic customers without
paying a penalty as is now the case with TIBs. The bill would allow firms to
cxport or return more economically inventory, or other imporied goods for
which there has turned out to be little domestic demand. It would allow firms
to reduce their transportation (and hence energy) costs because they would be
able to consolidate shipments of multiple items to a distribution or operations
point in the United States without having to worry about the restrictions in
TIBs, bonded varehouses, and foreign trade zones.

(2) Increcsed volume of U.S. cxports.—To the extenc more import/export
operations are expanded in the United States rather than in other countries
due to the increased drawback flexibility, exports would be expanded. Exports
would also be encouraged because U.S. firms would not have to absorb the
duty cost if they decide they need to export a good rather than sell it domes-
tically.

(3) Increased U.S. jobs.-—By greatly simplifying and expanding the avail-
ability of drawback, the bill would encourage firms to establish, maintain, or
expand their distribution centers and other operations here in the United
States. This will, of course, mean more jobs for U.S. workers, especially in
the areas of distribution.

(4) Longer term inercase in U.S. tax recvenucs through the increased economic
activity that results in more taxable corporate and individual income.

CONCLUSION

For the reasons above, we strongly recommend that Congress eract H.R. 5464,
We thank the Subcommittee for this oportunity to testify, and would be pleased
to answer any questions you might have,

THE JoiNT INDUSTRY GROUP

The Air Transport Association of America which represent nearly all scheduled
airlines of the United States.

‘The American Electronics Association which has more than 1,200 electronics
companies in 42 states. Its members are mostly small to medium in size, with
more than half employing fewer than 200 people.

The American Importers Association 1epresenting over 1,000 companies, mostly
small to medium in size, plus 150 customs brokers, attorneys and banks.

The Chamber of Commerce of the United States representing 89,000 com-
panies, 1,293 trade associations, 2,600 state and local Chambers of Commerce and
43 Chambers of Commerce overseas.

The Cigar Association of America which includes 959% of all U.S. cigar sales
and major cigar tobacco leaf dealers.

The Computer and Business Equipment Manufacturers Association including
nearly forty members with 750,000 employees and $45 Lillion in worldwide rev-
enues. Members range from the smallest to the largest in the industry.
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The Council of American Flag Ship Operators which represents the interests
of the American Liner Industry.

The Electronics Industries Association, its 287 member companies, which
range in size from some of the largest American businesses to manufacturers in
the $25-50 million annual sales range, have plants in every state in the Union.

The Foreign Trade Association of Southern California which represents 450
firms in Southern California in the import-export business.

The Imported Hardwood Products Association, an jnternational association of
250 importers, suppliers and allied industry members. Members handle 75% of
all imported hardwood products and range in size from small private businesses
to the largest in the industry.

The International Committee of the Los Angeles Area Chamber of Commerce.

The Motor Vehicle Manufacturers Association, whose eleven members produce
99 percent of all U.S.-made vehicles.

The National Committee on International Trade Documentation, which in-
cludes many of the major U.S. industrial and service companies.

The Scientific Apparaius Makers Association, manufacturers and distributors
of scientific, industrial and medical instrumentation and related equipment.

The U.S. Council of the International Chamber of Commerce, a business policy-
making organization which represents and serves the inferests of several hun-
dred multinational corporations before relevant national and international
authorities.

Mr. Stein. Mr. Chairman and members of the committee.

My name is Paul D. Stein. I am vice president of manufacturing for
Data General Corp., headquartered in Westboro, Mass.

I am here today to urge this committee to issue a favorable report on
H_.R. 5484. This legislation would amend U.S. customs law to allow for
refund of duties paid on imports when they are subsequently exported
even though they may have undergone only incidental operations
while in this country. We believe this measure would be of great assist-
ance to the elecironic and computer industry in maintaining our com-
petitiveness in world markets and helping us to grow further.

A little background on my company and this industry may be helpful
in showing the importance of our trade performance to the LU.S.
economy.

The electronic industry is characterized by young fast growing firms
that sell some 30 percent of their products overseas. My own company
is only 11 years old with sales last year of $500 million. We are one
of the world’s leading maufacturers of small computers. We now
employ 13,700 people, 11,000 of them in Massachusetts, New Hamp-
shire, Maine, North Carolina, Texas, and California, and have sales
and service offices throughout the country.

Our international sales last year amounted to $162 million or almost
one-third of our revenues. Qur growth in foreign markets has generally
equaled our growth domestically. Roughly one out of every three
U.S. jobs at Data General is reliant on this foreign trade. Except for
the smaller firms that are now just expanding in overseas markets, this
1-in-3 ratio seems to be an industry average. o

Our firm made approximately $70 million positive contribution last
year to the U.S. balance of trade. A recent survey of just 328 companies
in our industry showed a contribution of around $3.8 billion.

The point is that our success in international trade is crucial to our
continued growth and job creation here at home. H.R. 5464 would
eliminate one impediment to our competitiveness abroad. As you have
heard today, manufacturers in Japan, Canada, Great Britain, and
Common Market countries are allowed considerahle flexibility when
it comes to duty on products they import and subsequently export.
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Under present law U.S. manufacturers do not enjoy the same flexi-
bility. We are not able to recover the duty we pay on temporary imports
unless they are manufactured or substantially altered while in the
United States.

This literally adds 4.8 percent to our costs for many of our exports
and subsequently reduces our competitiveness, Data (eneral has
reached a point in its growth where it must examira the various alter-
natives that are available and frankly we are hesitant about importing
components that do not qualify for duty drawback. We do import
circuit board products, 95 percent of which qualify for duty refunds
because they undergo some manufacturing processes before being
exported. But as our company grows we see significant future poten-
tial for bringini components into the United States for testing,
packaging, repackaging and other incidental operations to imported
merchandise which would be dutiable under current law before they
are shipped overseas.

We would prefer to do this work in the United States because of
the greater efficiencies and quality assurance that can be provided by
our domestic operations. However, because such operations do not
amount to manufacturing, they do not qualify for duty refund. There-
fore, if we elect to do this work in the United States under current law,
we must resign ourselves to increased cost either because we would
have to pay nonrefundable duty on merchandise that never enters
American commerce or because we would have to resort to the use of
temporary importation bonds, bonded warehouses and/or foreign
trade zones, each with their attendant costs.

The alternative to this is that we could simply drop ship this mer-
chandise from one overseas point to another or establish an overseas
distribution point that bypasses the United States entirely. In fact we
are doing some of this already and it saves on list and freight costs.
However, we would prefer to be able to bring these products into the
United States to plants in North Carolina, Texas, and Massachusetts
so they could be properly tested with the rest of the components in
each computer system we sell.

In this way we can assure greater quality for our foreign customers
and our operations here wil% continue to grow. Our ability to grow,
create new jobs, and contribute to America’s economic well being
depends on how competitive we can be. It seems to us that passage of
H.R. 5464 is one step Congress should take to offset these obstacles
and assist American exporters. Thank you, Mr. Chairman.

Mr. GervaL, Thank you, Mr. Chairman.

Mr. Chairman, my name is Frank Gerval. I am manager of cus-
toms administration for Control Data Corp., Minneapolis, Minn.

We would like to heartily concur with the remarks submitted by the
Joint Industry Giroup and those made by Mr. Stein. I will add one
brief example because I feel much of my testimony has been stated
by the previous witness. )

This is an example relating to the three customs mechanisms pro-
cedures which we now have in the form of temporary importation
bonds, the customs bonded warehouses, and the foreign trade zones.

Control Data Corp. is a large multinational corporation but it is
only able to take advantage of one of those three procedures, that



94

being the temporary imgqrba.tion bonds. The problem with the tem-
porary importation bond is that the election to use it must be made
at the time of importation and it is irrevocable. We don’t have any
flexibility in the bond because the products either have to be exported
or destroyed, or double duty paid.

We believe that 5464 will give to the importing and exporting com-
munity of the United States the needed flexibility to compete in
foreign markets. We urge adoption of the bill. Thank you.

Mr. GiBsors. Thank you,

What you aa} makes good sense. I hope we can get the bill passed.
Mr. Vander ¢
Mr. VANDER Jaar. I too think it makes good sense. I find it a more
efficient way of looking at duties on products that have never en-

tered U.S. commerce. I think it will lead to increased competitiveness
in our market.

Thank you.

Mr. Gieons, Mr. Frenzel §

Mr. FrenzeL, When the Government witnesses testified, one witness
testified that he suggested two amendments: The first was a modifica-
tion of the 3-year time period for drawback.

Would you comment on that suggestion ?

Mr. KersNEr. The bill has a 3-year time [imit. We would prefer to
see that time limit remain; however, if to concur with our MTN
negotiations the administration feels that 2 years is what we have to
do, then we would not seriously or strenuously object to the reduction
from 3 to 2 years.

Mr. FrenzeL. Good. I appreciate that statement. We are trying to
review the agreements to see what the time period is. Frankly, none
of us is aware of the 2-year requirement in the agreement, but we will
find that out. I am glad to know of your attitude.

The other a.menﬁ-ment they suggested was to confine the incidental
operations in such a way so that there would be a duty levied in cases
where these materials were used for testing purposes beyond the test-
ing of the material itself.

Do you have any objection to that?

Mr. Kersner. Well, as I understand their amendment, it is our
opinion that it won’t change the bill substantially as it was written.
We didn’t envision the bill encompassing the situation which they
suggested anyhow.

We think the bill as written, and this suggested amendment, say
essentially the same thing.

Mr. Frenzer. Well, I would agree with you. And you have in-
dicated a couple of processes today that apparently you think might
be a part of the committee language. I am sure that between you and
the Treasury and all of us here we can agree on something. I think
it is quite often what you want to do. And we don’t want to deny
the Treasury any of its rightful revenues.

So I dor’t see a problem with the two Treasury suggestions. It is
simply a matter of getting some agreement on it. I certainly would
much rather have a bill to which they agreed. It isn’t essential but it
is nice.

I thank all of the witnesses for their testimony.
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Mr. GmBoNs. The next panel is the Committee on International
Trade Documentation headed by Mr. Donchue.

If you would come forward and identify yourselves and tell us
briefly if you are for it or against it.

Mr. DononuE. We are for it, Mr. Chairman.

Mr. Gieeons. Good. Don’t talk it to death then. Put your statement
in the record.

STATEMENTS OF JOSEPH F. DONOHUE, JR., COUNSEL, JOHN D. X.
CORCORAN (INGERSOLL-RAND C0.), AND JOHN W. VAN BUSKIRK
(C.J. HOLT & CO., INC.), ALL ON BEHALF OF THE NATIONAL COM-
MITTEE ON INTERNATIONAL TRADE DOCUMENTATION

Mr. DoNonue. Thank you, Mr. Chairman.

We would appreciate having our statements put in the record.

I will briefly summarize the substance of my statement.

I am Joseph F. Donohue, Jr., & member of the law firm of Donohue
& Donohue of New York City. My firm specializes in U.S. customs
and international trade matters,

I am accompanied by Mr. John Corcoran, manager of customs and
immigration of the Ingersoll-Rand Co. of Woodchff Lake, N.J., and
John Van Buskirk, president of C. J. Holt & Co., Inc., a customs brok-
ert%%e firm in New York which specializes in drawback matters.

e appear before the committee as members of the National Com-
mittee on International Trade Documentation, which is also known
shortly as NCITD, which is a nonprofit organization consisting of
approximately 200 member companies who are involved in interna-
tional trade.

The NCITD Drawback Committee is particularly interested in
matters related to drawback under the customs law.

As indicated at the outset, we enthusiastically support H.R. 5464.

Briefly, the present drawback law does not accomplish what we
intend H.R. 5464 to accomplish because it requires, in short, that there
be a manufacturing operation in the United States. There are nu-
merous instances, however, when merchandise is entered for consump-
tion in the United States, duty is paid thereon, and for any one of
several reasons it is thereafter exported, and it will not qualify for
drawback.

We suggest that H.R. 5464 is intended to permit a refund in these
types of cases.

Briefly, the basic goal of the proposed bill is to permit a refund
of duty where merchandise is imported, not used in terms of its ulti-
mate commercial objective, and is exported without having been
changed in condition or it is destroyed under customs supervision,

The perforring of incidental operations which do not amount to
manufacture or production under the present drawback statute would
not constitute a use within the meaning of the law. -

What are likely to be some of the benefits from this proposal?

First there will be greater profitability in sales made to foreign
markets and an increase in operations in the United States which are
related to the handling of goods which will thereafter be exported.

As already indicated, the bill will permit a refund of duties when
the merchandise is stored, packed, sorted, cleaned, labeled or sub-
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jected to simple operations and is subsequently exported. Under pres-
ent law the importer who enters his merchandise for consumption and
performs these or similar operations would not recoup his duty on
an export sale. He will now have an opportunity to do so and this
will be an added incentive to do certain operations here which might
otherwise have been done in foreign markets. Making such sales more
profitable will lead to an increase in testing, packing, and other op-
erations in the United States and will then increase the need for fa-
cilities and manpower to perform these jobs.

Second, the exportation of surplus merchandise or goods which are
needed to complete a foreign order will be more profitable.

Under the present law a party having surplus inventcry or mer-
chandise which he is unable to sell for any one of several reasons will
not be able to obtain a refund of duty if he exports the merchandise
to a foreign country. The proposed bill would permit such a refund
and will enable the U.S. exporter to offer his surplus goods at a price
which is more competitive than it would have been if he had to in-
clude the cost of duties in his export sale.

Frequently such a sale is made under conditions which are likely
to result in a loss in any event, and the loss is even heightened by the
inability to recoup the customs duties.

An additional feature of this bill is that it will help in a situation
where a foreign company is unable to complete a foreign sale and
calls upon its U.S. affiliate to fill the order with imported merchan-
dise from the U.S. stock of the U.S. company. The recovery of the
duty already paid will make this export sale more attractive.

There are certain shortcomings in the present law which have al-
ready been alluded to which make this law, H.R. 5464, important.
First the temporary importation bond procedures are not adequate.
Merchandise can be imported under a temporary importation bond
for testing, for processing or other similar purposes if it is known
at the time of importation that the article will be exported. The tem-
porary importation bond can not be used if, at the time of importa-
tion, there is not a bona fide intent to export the merchandise. If the
importer intends to use or to sell the merchandise in the United States
he will presumably enter it for consumption. If, after importation,
he. decides to export all or part of the merchandise he will have no
procedure to obtain the duty already paid.

On the other hand if, at the time of importation, he plans to subse-
quently export the merchandise, he can post a temporary importation
bond but if, thereafter, he does not export the articles he is subject to
a penalty which is equal to double the duties which would have been
charged in the first instance.

So without a clear knowledge in advance of exactly which articles
are to be exported and which will remain in the United States the
temporary-importation-bond procedure cannot be effectively used. In
short, the temporary-importation-bond procedure affords the importer*
little flexibility which is needed for a cﬁange in market conditions.

A bonded manipulating warehouse may be used for cleaning or
packing, sorting, or processing merchandise and it may be a practical
mechanism if the importer knows in advance that he will be subjecting
the articles to these operations and thereafter exporting them. How-
ever, the importer who determines after importation that he has an
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opportunity to sell the goods in a foreign market and who has not put
them in a bonded warehouse, would have no way to obtain the duties
already paid. In addition, the need for customs authorities to be present
during certain parts of the manipulating operations as well as the costs
of bonding the facilities and compensating the customs officers subject
the importer to substantial costs which sometimes can outweigh the
duty savings.

A foreign trade zone involves the same type of restrictions and costs
as the bonded warehouse, which add to the ultimate cost of exportation.
In addition, of course, the importer who does not have access to a
foreign trade zone at the time of importation or does not know he will
need the foreign trade zone at the time of importation but thereafter
seefks (tlo export his merchandise would not be able to obtain the duty
refund.

I think it is apparent that there is no inherent objection to refunding
duties upon exportation of merchandise. The avenues currently avail-
able, however, are not adequate O;Ipractical for a large segment of the
potential exporting community. H.R. 5464 would provide relief con-
sistent with, but unavailable under, the present law.

The benefits extend beyond those to the importer or, exporter. First
to the extent that certain operations currently doune abroad would be
transferred to U.S. facilities. There would likely be an increase in the
domestic labor force needed to perform these jobs. A reduction in
unemployment and an increase in tax revenues could therefore also be
anticipated.

Second, to the extent that there wiil be increased exportation of mer-
chandise which is not now being exported, there will be an improve-
ment in the balance of payments.

Third, there is a possibility that there will be an increased avail-
ability of customs personnel. Many of the jobs which are presently
done in bonded warehouses or in foreign trade zones will be able to
be done in the importer’s own facilities. And to that extent it is likely
to free up the customs personnel who now man the foreign trade zones
or the customs bonded warehouses.

In conclusion, we support H.R. 5464 and we appreciate very much
having had the opportunity to expréess our comments.

Now Mr. Corcoran will have a few remarks.

[The prepared statement follows:]

STATEMENT OF THE NATIONAL COMMITTEE ON INTERNATIONAL TRADE
DOCUMENTATION

I. INTRODUCTION

Mr, Chairman and members of the Subcommittee on Trade:

I am Joseph F. Donohue, Jr., a member of the law firm o Donohue and Dono-
lue located at 26 Broadway in New York City. My firm specializes in U.S. Cus-
toms and international trade matters. I am accompanied by Mr. John D. X.
Corcoraun, 3ignager of Customs and Immigration of the Ingersoll-Rand Company
of Woodcliff Lake, New Jersey and Mr. John W. Van Buskirk, President of
C. J. Holt & Co., Inc, a Customs brokerage firm in New York City which
specializes iu arrwback matters.

We appeal batfore this committee as members of the National Committee on
International Trade Documentation (NCITD), which is a non-profit organiza-
tion whose members include large and small companies involved in international
trade. A list of the membership is appended to this statement. NCITD conducts
research and makes recommendations directed to simplifying and facilitating
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international trade. Its subcommittee on drawback is particularly interested in
assisting its members in problems in the drawback area, and coordinates its
efforts with the U.S. Customs Service in any effort to increase the effectiveness
and efficiency of the drawback program.

II. POBITION OF NCITD

NCITD supports H.R. 5464, As a matter of fact, as far bnck as 1977 the draw-
back committee discussed with the Customs Service the concept embodied by
the bill and, as a result of these discussions, initiated steps to amend the dravw-
back law. H.R. 5464 is a result of these efforts.

II. THE PRESENT DRAWBACK LAW

The present drawback law is set forth in Section 313 of the Tariff Act of
1930 (19 U.8.C. Sec. 1318). Briefly, drawback is a refund of duties which have
been paid on imported materials. It will be granted upon a showing that imported
material, or domestic material of the same kind and quality as the imported
material, has been used in the production of an article in the United States which
is subsequently exported. This is known as manufacturing drawback. Also, duties
will be refunded as drawback on an imported article which is subsequently
exported because it does not conform to sample or specification or is shipped
without the consent of the consignee. This is known as “rejected merchandise
drawback”. Additional provisions for drawback are applicable to specific types
of merchandise but are not pertinent here. )

There are numerous instances, however, when merchandise is entered for
consumption and duty is paid thereon, and for any one of several reasons it is
thereafter exported from the United States but does not qualify for drawback
under the present law. H.R. 5464 is intended to permit the refund of duty in
many of such cases.

IV. PURPOSE OF H.R. 5464

H.R. 5464 provides in substance, that if imported merchandise (1) is not “used”
in the United States and (2) is subsequently exported in the same condition as
it was in when it was imported, or is destroyed under Customs supervision, the
duties, taxes or fees paid thereon will be refunded. Exportation must occur
within 3 years after importation, The basic goal of the law is to permit a refund
of duties on merchandise which is imported, not used in terms of its ultimate
commercial objective, and is exported without having been changed in condition,
or is destroyed under Customs supervision. The performing of incidental opera-
tions such as testing, packing and cleaning ané other operations which do not
amount to a manufacture or production operation under the present drawback
law, would not constitute a “use” within the meaning of the statute. An “inci-
dental” operation connotes an operation which is subordinate, or of minor signifi-
cance to the article’s intended ultimate purpose. For example, a particular chemi-
cal may be produced with the intention of selling it for use as a catalyst. Prior
to sale it is imported in bulk and repacked. “Using” it in the United States to
be repacked would be a permissible use within the scope of this statute.

The exporter must also show that the merchandise was exported “in the same
condition as when imported”. This requires that the article not be changed in
condition after importation and prior to exportation, The repacked chemical re-
ferred to above would not have changed in condition. However, an article which
is llx?fported in a solid state, for example, and exported as a liquid would not
qualify.

V. BENEFITS OF THE PROPOSED LAW

1. Increase in U.S. operations related to goods to be exported from the United
States.—This bill will permit merchandise to be imported, and assessed with
duty, and then stored, tested, cleaned, repacked, inspected, labeled, or subjected
to other operations. Upon exportation of the goods, the U.S. exporter will be en-
titled to recoup 99 percent of the duties paid. The disincentive to do these opera-
tions in the United States, resulting from the fact that the U.S. company has to
now absorb the duty or include it in the export price, will be removed, and the
merchandise will be more competitive in foreign markets. Under the present law
the options are two: either have the operations performed abroad and thus avoid
U.8. duty liability, or import the merchandise and perform the operations here
and bear the cost of the duty. (These operations can frequently be done in the
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United States through the use of a bonded warehouse or entry under temporary
importation bond, but as will be explained later, there are costs and other restric-
tions that frequently make these avenues prohibitive or impractical.)

If these tasks are done in the United States, there are advantages in the areas
of service, shipping, distribution and quality control leading to a greater op-
portunity to increase export sales. The removal of the duty burden would foster
such work in the United States leading to the need for additional facilities and
;n;pl;pr(;::r. The increase in employment, and income taxes resulting therefrom, is

2, Encourage the ezportation of surplus merchandise or goods needed to com-
plete a foreign order.—The bill would permit an importer with a surplus of in-
ventory, or merchandise which he is not able to sell in the United States for any
reason, to export the merchandise and enter it into the commerce of a foreign
country at a price which is more competitive than it would otherwige be if he
had to recoup duties praviously paid. Frequently such a sale is made vuder
conditions which are likely to result in a loss in any event, and the loss is
heightened by the inability to recoup the Customs duties. It sometimes happens
that a foreign company is unable to complete a foreign sale and may call upon
its U.8, affiliate to flll the order with imported merchandise which has been put
in its U.8, stock. The recovery of the duty already paid will make the export
sale more attractive,

VI. H.B. 5464 V. PRESENT LAW

As indicated earlier, in order to qualify for drawback under Section 313(a)
or (b) the irported material, or a domestic substitute, must be used in a manu-
facturing operation. The operations which are intended to fall within the scope
of H.R. 5464 are not manufacturing operations and therefore would not qualify
for drawback under section 313(a) or (b). Furthermore, under Section 8138(c),
the exporter must show that the merchandise did not meet sample or specifica-
tions. A much broader category of merchandise than that covered by Section
313(c) is intended to fall within the scope of H.R. 5464, Thus, there is no remedy
under the present drawback law to obtain a refund of duties upon the cxporta-
tion of merchandise which meets sample or specifications but has not been sub-
jected to a manufacturing operation.

We suggest that the broad purposes of H.R. 5464 are consistent w**h the gen-
eral drawback objectives of encouraging U.8. industry towards greater manu-
facture and exportation. While it would not foster manufacturing operations,
it nevertheless would foster other incidental operatioas in many cases, and the
exportation of the merchandise to foreign markets in all cases. It will further
htelp ‘t:he U.8. exporter by providing additional flexibility within his marketing
structure.

The proposal is &1so consistent with the concept behind temporary importa-
tion bonds, manipulating warehouses and foreign trade zones. Each of these de-
vices permits the performance of certain operations in the United States without
requiring the payment of duty as long as the article which is imported is
ultimately exported. On first glance, it might appear that these are adequate
alternatives and that the proposed law is unnecessary. A close analysis of the
requirements of each of these avenues as well as the operations intended to be
covered by the present law will indicate that they are not adequate.

For example, merchandise can be imported under a temporary importation
bond for testing, processing, and other specified purposes if it is known at the
time of importation that the imported article will be exported. A temporary im-
portation bond cannot be used if, at the time of importation, there is not a bona
fide intent to export the merchandise. Assume, for example, that a container of
lightbulbs is to be imported for testing and that it is not known which ones, if
any, will be exported. A consumption entry is filed. If, after importation, the
importer decides to export 90 percent of the articles, he will have no vehicla to
obtain the duty already paid. If, on the other hand, he posts the temporary
importation bond and thereafter does not export the articles he is subject to a
liquidated damages action in the amount of double the duties which would have
been due. Thus, without a clear knowledge in advance of exactly which articles
are to be exported and which will remain in the United States the temporary
importation bond procedure is not a practical mechanism.

A bonded manipulating warehouse (19 U.S.C. Section 1562) may be a practical
approach when the importer knows in advance that he will be subjecting the
articles to certain operations and thereafter exporting them. The importer who
determines after importation that he has an opportunity to sell the goods in a
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foreign market and who has not put them in a bonded warehouse would have no
recourse to obtein the duties already paid. In addition, the need for Customs
authorities to be present during certain parts of the manipulating operations
and for the filing of documents, as well as the cost of bonding and providing
adequate safety measures, subjects the importer to substantial charges which
could outweigh the duty savings.

A foreign trade zone is subject to the same types of restrictions and costs as
the bonded warehouse and the importer who does not have access to a foreign
trade zone but thereafter exports the merchandise in the same condition in which
imported would not be able to obtain the refund of duty.

It is apparent from the above that there is no inherent objection to refunding
duties upon the exportation of the merchandisc. The avenues currently avail-
able, however, are not adequate or practical for a large segment of the potential
exporting community. H.R. 5464 would provide relief consistent with, but un-
available under, the present law.

VII. BENEFITS TO THE UNITED STATES

1. Increase in U.8. labor.—To the extent that certain operations currently done
abroad would be transferred to U.S. facilities, there would likely be an increase
in the domestic labor force needed to perform these jobs. A reduection in unem-
ployment and increases in tax revenues could be anticipated.

2. Improvement in the balance of payments picture—It is difficult to estimate
the improved balance of payments picture. However, it seems clear that the
proposal will serve as an incentive to exports, and to the extent that it does,
the balance of payments posture will be improved.

VIII. CONCLUSION

We appreciate having had the opportunity to present our views on this pro-
posed legislation and we are available for further discussion with the committee
staff at any time if it will be helpful.
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THE NCITD PGLICY

The National Committee on International Trade Documentation is
a non-profit, privately financed, membership organization
dedicated to simplifying and improving international trade
documentation and procedures, including information exchange
by either paper or electronic methods.

Working through individuals and companies, members and non-
members, United States and overseas governmental departments
and agencies, and duly constituted national and international com-
mittees and organizations, it serves as a coordinator and as a cen-
tral source of information, reference and recommendations on
problems of international trade information exchange and
procedures.

Through continuing technical research, combining intermodal and
intercompany experiences of all parties to the international trans-
actions, specific programs and all-inclusive systems to eliminate
international paperwork, to simplify documentation, and to im-
prove information exchange methods are being recommended.
The goal—to eliminate the major paperwork barriers and to en-
courage the automated exchange of the necessary trade data.

COORDINATION THROUGH NCITD

There are many partners in world trade, the more significant ones
being Industry, Banking, Transportation, Services, Insurers,
Governments, and International Organizations.

The creation and maintenance of common understandings and
cooperative relationships by all partners with regard to interna-
tional trade documents, information exchanges, and procedures
are essential to the achievement of common goals.

To better serve all iypes of business and government in the conduct
of global trade, NCITD serves as the catalyst of coordination in this
field.

DISC RULING

Membership contributions are fully tax-deductible as a business
expense. Contributions made by companies that are qualified as
DISC are permitted to classify these membership contributions to
NCITD as an Export Promotion Expense.
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WHO MAKES UP NCITD?

Membership consists of more than 200 companies in-
terested in international trade and distribution. These con-
stitute representatives of exporters, importers, manufac-
turers, carriers of all types, banks, insurance underwriters
and brokers, forwarders, import brokers, associations, port
authorities—just about everyone who participates in inter-
national commerce.

HOW DOES NCITD WORK?

Work is conducted through a technical administrative
staff, assisted by a large number of representatives of
member companies, whc serve on special committees and
project groups. Membership contributions, both financially
and through technical manpower, are necessary ingre-
dients to NCITD viability and to accomplishment of its im-
portant goals.

HOW CAN NCITD HELP YOU?

Archaic, habitual and voluminous paperwork and accom-
panying procedures threaten the success of the interna-
tional trade they were intended to assist. The documenta-
tion entailed in international transactions has reached such
magnitude that it delays shipments, boosts costs, imperils
profits, discourages expansion, and overburdens industry
and government. Totalling over $8 billion per year, this
strangling paperwork cost often amounts tomorethan 10%
of the value of goods being shipped. NCITD, by its work, can
alleviate or eliminate many of these costs and reiated prob-
lems. In so doing, it can help increase the profitability of
your international transactions, regardless of your specific
function in the total sales and distribution patterr:.

Many NCITD recommendations and new programs are
now available and are being utilized by international
traders. Your membership assures direct availability of
these benefits for your company.
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HOW CAN YOU HELP NCITD AND ITS PROGRAMS?

Membership growth and participation provides notonly a
broadened experience base for NCITD research, but also
assures financial support for its projects. The voluntary
contributions are scaled toreflect acompany’s involvement
in international trade, are fully tax deductible as a business
expense, and have been classified as “Export Promotion
Expenses” for DISC companies.

WHAT IS NCITD AND WHAT ARE ITS GOALS?

The National Committee on International Trade
Documentation is a non-profit, privately-financed, member-
ship organization that conducts research and implements
recommendations to simplify international trade documen-
tation procedures. Working through individuals and com-
panies, members and non-members, United States and
other governmental departments and agencies, and many
national and international committees and organizations, it
serves as the coordinator and representative of American
business in solving international trade paperwork
problems.

its basic goals are:

¢ To eliminate international trade paperwork expense
and the resulting trade barriers!

¢ To standardize documents and related procedures!

¢ To encourage mechanization, data processing,
coding and transmission of information!

* To provide an active central clearing house for
research and education through which industrial,
commercial, governmental and international objec-
tives toward better documentation systems in inter-
national trade can be progressed!

You can benefit your company’s internationa! trade ob-
jectives, improve your profits, and simplify your distribution
problems by joining NCITD!
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MEMBERSHIP IN NCITD

This roster centains a listing of the active members of the Na-
tional Committee on International Trade Documentation as of
September, 1979. In addition to these, the organization continues
to work with many past members, with a growing list of interested
prospective members and with company, organizational and
Government contacts throughout the world.

Membership is on a voluntary, subscription basis, with the
amount of the contribution varying with the size and type of com-
pany or concern, and its degree of involvement in international
trade. .

The membership listing is divided into five basic groupings, as
follows:

GENERAL BUSINESS — includes manufacturers, exporters, im-
porters and freight forwarders and brokers,

CARRIERS — includes ocean, rail, air and truck carriers, and
steamship agents.

FINANCIAL AND INSURANCE — includes banks, marine in-
surance underwriters and insurance brokers.

PORT AUTHORITIES — includes port authorities and similarly
constituted bodies.

EXCHANGES AND ASSOCIATIONS — includes shipping ex-
changes, trade associations, committees, chambers of com-
merce and all other groups.

Within these major groupings are included membership scales
for such categories as Conferences, Universities, Attorneys, Con-
sultants, Expediters, Warehousemen, Terminal Operators and
Barge Companies.

in addition to the individual listed as the company represen-
tative and “Member cf Record"” in this roster, most member com-
panies have appointed additional technical representation to par-
ticipats in the work of more than 30 technical research commit-
tees and subcommittees.

For further information, please address: The National Commit-
tee on International Trade Documentation, Suite 1406, 30 East
42nd Street, New York, N.Y. 10017 — Cable: INTRADOCUM.



108

COOPERATIVE AND PARTICIPATING
COMPANIES

In addition to the list of active, supporting member
companies, many others have participated in NCITD work
for limited periods or in connection with special projects.
There are more than 200 companies in this category. Such
support has been very helpful and is gratefully
acknowledged.

MEMBERSHIP CATEGORIES
— FEE STRUCTURE

The schedule of membership contributions is divided
into categories with the amount of the annual fee being
based on company size and involvement in international
trade.

Companies are encouraged to select the category that
most accurately describes their activities and the fee level
within that category that corresponds to the size of their
company operations. A special “Application for Member-
ship” form explains the details within each participating
group.
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FEE STRUCTURE

CATEGORY ANNUAL FEE RANGE

EXPORTERS, IMPORTERS,
MANUFACTURERS

OCEAN FREIGHT CARRIERS
SHIPS BROKERS & AGENTS
MOTOR CARRIERS
RAILROADS

BARGE OPERATORS
AIRLINE FREIGHT CARRIERS
BANKS

FREIGHT FORWARDERS, BROKERS,
CUSTOM HOUSE BROKERS, DRAM-
BACK SPECIALISTS, ATTORNEYS,
CONSULTANTS, PACKERS,
EXPEDITERS

MARINE INSURANCE UNDERWRITERS
MARINE INSURANCE BROKERS

PORT AUTHORITIES, TERMINAL
OPERATORS, AND WAREHOUSEMEN
TRADE ASSOCIATIONS, COUNCILS,
CHAMBERS OF COMMERCE, BOARDS
OF TRADE, STEAMSHIP AND AIRLINE
CONFERENCES, UNIVERSITIES, AND
TRADE GROUPS

$380 - $12,600
$1,250 - $2,500
$380
$380 - $630
$950
$330
$630 - $2,500
$380 - $1,250

$190 - $630
$380 - $1,250
$1,250

$380 - $1,250

$190
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NCITD ROSTER OF MEMBERSH!P

as of September, 1979
GENERAL BUSINESS AND
FORWARDERS
Air Mar Shipping Armco international Division
Old San Juan, Puerto Rico Armco Steel Corporation
Louis Segrarra Middletown, Ohio
William E. Dugan

Air Products and Chemicals, Inc.,
Allentown, Pennsylvania
A.R. Blomquist

Allied Chemical Corp.
Morristown, New Jersey
H.W. Miller

The Amcel Company
Division of Celanese Corp.
New York, New York

Phil Rodriguez

Americana International
Houston, Texas
Frank Reyes

American Home Products
New York, New York
Myron B. Smith

AMF Foundation
White Plains, New York
Eldon E. Fox

Amobelge Shipping Corp.
Jersey City, New Jersey
Robert R. Risch

Amvic Express International
New York, New York
Steve Demopoulos

10

ASARCO Incorporated
New York, New York
Frank Merwin

Associated Dry Goods Corp.
New York, New York
Richard A. Maxwell

Barn's Associates, Inc.,
New York, New York
Marvin Ratner

Boeing Computer Services, Inc.
Seattle Washington
Michael L. Fanning

Brooklyn Machinery Warehouse
Corp.

Brooklyn, New York

Burton K. Lewis

Boise Cascade Corporation
Portiand, Oregon
Marius A.J. Hoogewerff

Albert E. Bowen, Inc.
New York, New York
Albert E. Bowen, Jr.



Caterpillar Tractor Company
Peoria, lllinois
Jack D. Robins

Chevron U.S.A, Inc.
San Francisco, California
R.J. Masiel

Clark international Marketing, S.A.

Battie Creek, Michigan
Robert G. Newsted

Cobal International, Inc.
Ramsey, New Jersey
Dick Wittkamp

Combustion Engineering, Inc.
Windsor, Connecticut
Vincent J. Baione

Communications Satellite Corp.
(COMSAT)

Washington, D.C.

Jerome G. Lucas

Comstock & Theakston, Inc.
New York, New York
David N. Simcox

Continental Can International
Stamford, Connecticut
Harry H.P. McNaughton

Converse Rubber Company
Division of Eltra Corp.
Wilmington, Massachusetts
John J. Mitchell

F.X. Coughlin Company
Romulus, Michigan
Raymond V. Pershon
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Culligan International
Northbrook, Hlinois
Donald M. Hintz

Cyber Data Systems Corp.
Elmont, New York
H.B. Ulrich

Digital Equipment Corp.
Nothboro, Massachusetts
Daniel C. Dion

Dow Chemical International
Midland, Michigan
Eugene M. Reder

Drawback Investigators, Inc.
Bayside, New York
Wilfred Greenway

Dresser Industries, Inc.
Dallas, Texas
Glenn D. Bruce

E.l. DuPont de Nemours & Company

Wilmington, Delaware
John H. Norton

Eastman Kodak Company
Rochester, New York
George A. Snyder

Eli Lilly and Company
Indianapolis, Indiana
R.A. Bruce

Emery Ocean Freight

Division of Emery Airfreight Corp.

New York, New York
N.L. Coble



Esso Chemical Supply Company, inc.

Florham Park, New Jersey
A.F. Roach

Ethyl International
Baton Rouge, Louisiana
Joe B. Guillory

Exxon Corporation
Houston, Texas
Charles H. Dearborn

Fort Forwarding, Inc.
New York, New York
Dan A. DiCarlo

Arthur J. Fritz & Company
San Francisco, California
Lynn C. Fritz

Gaynar Shipping Corp.
New York, New York
Eugene L. Dworkin

General Electric Company
New York, New York
Kristian H. Christiansen

General Mills Inc.
Minneapolis, Minnesota
W.K. Smith

General Motors Logistics Division

International Operations

Division of General Motors Corp.

Detrait, Michigan
Vincent G. Doyle

The Gillette Company
South Boston, Massachusetts
Joseph, V. McCabe

Grefco Incorporated
Los Angeles, California
W.E. Wallin

Heath Consultants, Inc.
Stoughton, Massachusetts
Ms. Joan A. Gibbs

Hercules, Incorporated
Wilmington, Delaware
Creston Beauchamp

Honeywell, Inc.
Minneapolis, Minnesota
William Griffin

IBM World Trade Corporation
Hopewell Junction, New York
G. Carrazzone

ICI Americas, Inc.
Wilmington, Delaware
Raout E. Ebeid

Ingersoll-Rand Company
Woodcliff Lake, New Jersey
Edgar A. Vierengel

international Flavors
& Fragrances (US)

Hazlet, New Jersey

Chas. G. Leeuw

International Nickel Company
New York, New York
John J. Begley

International Paper Company
New York, New York
Paul Bender



Janel International Forwarders
New York, New York
Norman Isacoff

Johns-Manvilie International
Denver, Colorado
W.R. Wilson

Johnson & Johnson International
New Brunswick, New Jersey
Duncan Alexander

Karr, Eliis and Company, Inc.
New York, New York
John St. Angelo

Koppers Company, Inc.
Pittsburgh, Pennsylvania
Jay A. Best ,

Labelmaster, Inc.
Chicago, lllinois
Harry Fund

Lusk Shipping Company
New Orleans, Louisiana
Walter C. Flower, Il

3-M Company
St. Paul, Minnesota
Kenneth Kumm

M.G. Maher & Company, Inc.
New Orleans, Louisiana
P.F. Wegner

McGraw Edison
Elgin, lllinois
Thomas Lawrence

Mobay Chemical Corp.
Pittsburgh, Pennsylvania
R.A. Christian
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Mobil Oil Corporation
New York, New York
John Piazza

Monsanto Company
St. Louis, Missouri
J.M. Johnson, Jr.

M & T Chemical, Inc.

Division of American Can Company
Rahway, New Jersey

Charies McCarrick

The Myers Group
Rouses Point, New York
William R. Casey

Nashua Corporation
Nashua, New Hampshire
Paul W. Brown

Ocean Freight Consultants
New York, New York
Henry Wegner

Owens-lllinois, Inc.
New York, New York
Hernan N. Poza

Paulssen & Guice, Ltd.
New York, New York
S. Paulssen

Ptizer International
New York, New York
James E. McGuire

J.M. Pietri & Associates, Inc.
Old San Juan, Puerto Rico
Jose A. Ramon



Polaroid Corporation
Needham Heights, Massachusetts
Alfred W. Petterson

C.H. Powell Company, Inc.
Boston, Massachusetts
Peter H. Powell

PPG Industries, Inc.
Pittsburgh, Pennsylivania
W.G. Pennell

Raytheon Company
Lexington, Massachusetts
John S. Caliguire

Reliable International
tlizabeth, New Jersey
Pat. J. Toscano

River Terminal Warehouses Corp.
South Kearny, New Jersey
Frank Pitnata

Robintech Western Hemisphere
Trade Corp.

Fort Worth, Texas

Edward C. Christensen

J.M. Rodgers Company, Inc.
New York, New York
Brian Rodgers

Ryan & Ryan
Boston, Massachusetts
Paul F. Ryan

Schenkers international
Forwarders, Inc.

New York, New York

G. Stebich
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The Seven Santini Brothers
Maspeth, New York
Vincent J. Petrillo

C.A. Shea & Company
New York, New York

John J. Sheppard

J.D. Smith Inter-Ocean, Inc.
New York, New York
William E. Augello

Stauffer Chemical Company
Westport, Connecticut
C.L. Rebaudo

H.W. St. John & Company
New York, New York
Richard C. Hanel

Taub, Hummel, Schnall, Inc.
New York, New York
Roland R. Hummel

TEC, Incorporated
Tucson, Arizona
Don V. Hamiiton

Tennessee Eastman Company
Kingsport, Tennessee
Fred E. Moore

Texaco Incorporated
White Plains, New York
Roland M. Routhier

Toyota Motor Sales, USA
Torrance, California
Forrest D. Ream

Transway International, Inc.
New York, New York
J. Del Valle

14
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Tymshare, Inc.
New York, New York
Angelo Depietto

Union Carbide Corporation
New York, New York
Howard J. Henke

Universal Leaf Tobacco Company
Richmond, Virginia
R.W. Tuggle

U.S. Borax & Chemical Corp.
Los Angeles, California
William Zive

UNZ and Company
Jersey City, New Jersey
Daniel T. Scott

Westinghouse Electric Corp.
Pittsburgh, Pennsylvania
James L. Van Demark

World Trade Computer Exchange
New York, New York
Burton Weite

Xerox International Corp.
Stamford, Connecticut
B.A. Biackie

H.L. Ziegler, Inc.

Houston, Texas
George C. Rube

15

CARRIERS

American President Lines, Inc.

Qakland, California
Kurt Kieckhefer

Atlantic Container Line, Inc.
New York, New York
O..M. Porton

Autoliners, Inc.
New York, New York
A.J. Stretz

Bruce Transfer Corporation,
Jamaica, New York
J.R. Rhoades

Columbus Line, Inc.
New York, New York
M.M. Deluca

Consolidated Railroad Corp.
Philadelphia, Pennsylvania
Richard Steiner

Dart Container Line, Inc.
New York, New York
Frank Fagan

Farrell Lines, Inc.
New York, New York
Jorge Reyes-Montblanc

Flexi-Van Corporation
New York, New York
Leo L. Mellam

Flying Tiger Line, Inc.
Los Angeles, California
Charles Laatz



General Steamship Corp., Ltd.

San Francisco, California
John J. Greene

Japan Line (USA) Ltd.
Los Angeles, California
Herbert Hinze

Kerr Steamship Company
Cranford, New Jersey
Donald Maccarone

Nioller Steamship Company, Inc.

Maersk Line
New York, New York
Tim Huckbody

Norton, Lilly & Company, Inc.

New York, New York
E.M. Sorenson

NYK Line
New York, New York
T. Miura

Prudential Lines, Inc.
New York, New York
Spyros Skouras

Sea-Land Industries, Inc.
Edison, New Jersey
Peter J. Finnerty

Seatrain Lines, Inc.
Weehawken, New Jersey
Alex Malpica

United States Lines, Inc.
Cranford, New Jersey
Lucien H. Bliss
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United States Nevigation, Inc.
New York, New York
F.J. Barry

Trans Freight Lines, Inc.
Secaucus, New Jersey
R.W. Cavannaugh



FINANCIAL & INSURANCE

Bank of America N.T.&S.A.
San Francisco, California
W. Ridder

Bank of Boston International
New York, New York
Michael J. Connolly

Bank of New York
New York, New York
Johan F.R. Van Steenhoven

Bank Sanaye Iran
New York, New York
Joseph Langlois

Chase Manhattan Bank
New York, New York
William F. Fox

Chemical Bank, N.A.
New York, New York
Marvin Goldstein

Crocker International Bank
New York, New York
Anthony W.G. Lord

Daiwa Bank Trust Company
New York, New York
Alexander Gregory

Firernan's Fund American

Insurance Companies
San Francisco, California
John L. Stewart

First National Bank of Chicago

Chicago, lliinois
Alex A. Tyminski

63-673 H - 80 ~ 9
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French American Banking Corp.
New York, New York
Guilbert Budendorff

Johnson & Higgins
New York, New York
David W. Welles

Manufacturers Hanover Trust
Company

New York, New York

Charles J. McGee

Marine Midland Bank
New York, New York
John J. Dempsey

National Bank of Detroit
Detroit, Michigan
Mr. Robert A. Vibbert Il

National Bank of North America
West Hempstead, New York .
Roger O. Lawrence

Northern Trust Company
Chicago, lllinois
Robert Lemm

Pittsburgh National Bank
Pittsburgh, Pennsylvania
Jerome J. Perrino

Whitney National Bank
New Orleans, Louisiana
H. Gerard Erath

Citibank, N.A.
New York, New York
Leonard A. Back



ASSOCIATIONS

American Importers Ass “siation
New York, New York
E.A. Elbert

American Institute of Marine
Underwriters

New York, New York

Thomas A. Fain

American Institute of Merchant
Shipping

Washington, D.C.

Barbara Burke

American Society of In’l. Execs.
Philadelphia, Pennsylvania
Leon W. Morse

Association of American RRs
Washington, D.C.
Peter L. Conway, Jr.

Canadian Org. for the Sim. of

Trade Procedures (COSTPRO)
Ottowa, Ontario, Canada
Captain Robert C. Milne

Containerization Institute, Inc.
New York, New York
Norman Stone

Council of American-Flag Ship
Operators

Washington, D.C.

Edmund T. Sommer, Jr.

Georgia World Congress Institute
Atlanta, Georgia
M.S. Hochmuth
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International Business Center

of New England, Inc.
Boston, Massachusetts
Harry Hull

Los Angeles Steamship Association
Los Angeles, California
F.W. Swanson

Marine Exchange of the

San Francisco Bay Region
San Francisco, California
Robert H. Langner

National Customs Brokers &
Forwarders Assn.

New York, New York

Vincent J. Bruno

National Motor Freight

Traffic Association
Washington, D.C.
James Harkins

New Orleans Steamship Assn.
New Orleans, Louisiana
S. Giallanza

New York Foreign Freight
Forwarders and Brokers Assn.

New York, New York

James F. Farrell, Jr.

Wagner College
Staten Island, New York
Dr. Walter F. Rohrs

West Guif Maritime Assn.
Houston, Texas
Wiley R. George
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PORT AUTHORITIES

International Assn. of
Great Lakes Ports

Toronto, Canada

Ken L. Closs

Port of Houston Authority
Houston, Texas
R. P. Leach

Port of New Orleans Authority
New Orleans, Louisiana
Denis B. Grace

Port. Auth. of New York
and New Jersey

New York, New York

Clifford B. O'Hara

Port of Oakland Authority

Oakland, California
Walter A. Abernathy

19
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COOPERATING INTERNATIONAL ORGANIZATIONS

AUSTRALIA — Department of Trade and Industry—Canberra

AUSTRIA — Federal Chamber of Industry and Commerce
~—Vienna

BULGARIA — Ministry of External Commerce—Sofia

CZECHOSLOVAK FITPRO — Facilitation of International Trade
Procedures—Prague

CCC —Customs Cooperation Council—Brussels

COSTPRO — Canadian Organization for the Simplification of
Trade Procedures—Ottawa

DANPRO — Danish Committee on Trade Procedures
—Copenhagen

ECA — Economic Commission for Africa—Addis Ababa

ECE — Economic Commission for Europe—Geneva

ECLA — Economic Commission for Latin America—Santiago

ECWA — Economic Commission for Western Asia—Beirut

EEC — European Economic Community—Brussels

ESCAP — Economic and Social Commission for Asia and the
Pacific—Bangkok

FIATA — International Federation of Forwarding Agents Associa-
tions—Geneva

FINPRO — Finnish Committee on International Trade Procedures
—Helsinki

GATT — General Agreement on Tariffs and Trade—Geneva

GERMAN Democratic Republic — Ministry of Foreign Trade
—Berlin

GERMANY — Federal Republic of — DEUPRO—Bonn

HUNGARY — Datorg-SA and Ministry of Foreign Trade
—Budapest

HONG KONG — Trade Facilitation Committee—Hong Kong

IAPH — International Association of Ports and Harbors—Tokyo

IATA — International Air Transport Association—Geneva

ICC — International Chamber of Commerce-~Paris

ICHCA — International Cargo Handling Coordinating Associa-
tion—London

ICS — International Chamber of Shipping—London

IMCO — Inter-Governmental Maritime Consultative Organization
—London

20
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INDPRO — Indian Institute of Foreign Trade—New Delhi

ISO — International Standards Organization —Geneva

JASTPRO — Japan Association for Standardization of External
Trade Documentation—Tokyo

KENPRO — Kenya Facilitatiion Committee—Nairobi

NORDIPRO — Nordic Trade Procedures Committee—Oslo

NORPRO — Norway Commission on Trade Procedures—Oslo

PHILPRO — Philippine National Trade Facilitation Committee
—Manila

POLPRO —Poland Trade Procedures Simplification Committee
—Warsaw

ROC — (Republic of China) — National Committee on Documen-
tation Facilitation for International Trade and Transportation
—Taipei, Taiwan

ROMANIA — Ministry of Commerce—Bucharest

SIDNAP-NZ — Simplification of International Documents and
Procedures, New Zealand—Wellington

SIMPROFRANCE — French National Committee on Trade Docu-
ments—Paris

SITD — Korean Trade Facilitation Committee—Seoul

SITPROCOM -— Simplification of Procedures in International
Commerce—Brussels

SITPRONETH — Netherlands Committee for Simplification of
International Trade Procedures—Rijswijk

SITPRO — U.K. Simplification of International Trade Procedures
Board—London

SITPROSA — Simplification of International Trade Procedures
South Africa—Johannesburg

SOVIET UNION — Ministry of Foreign Trade-——Moscow

SWEPRO — Swedish Trade Procedures Council—Gothenburg

SWISSPRQ — Office of Commercial Expansion-—Berne

UIC — international Union of Railways—Paris

UN — United Nations—New York and Geneva

UNCTAD — UN Conference on Trade and Development—Geneva

UNCTAD/FALPRO — UNCTAD Special Program on Trade Facil-
itation—Geneva

21
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Mr. CorcoraN. My name is John D. X. Corcoran and I am testifying
on behalf of the National Committee on International Trade Docu-
mentation. I am the manager for customs and immigration at the In-
gersoll-Rand Co.

My particular area of concern is the impact of H.R. 5464 on the
cap('ital machinery sector of America’s participation in international
trade.

The capital goods industry has made very effective contributions to
the export-import merchandise balance of trade in recent years. The
overall statistics relating to America’s export-import merchandise bal-
ance of trade, according to the Census Bureau, registered a deficit in
1979 of $23.3 billion, and in January 1980, $3.5 billion, both based on
f.0.b. values.

As contrasted with this area of strong concern, the Bureau of the
Census indicates that in 1979 the export-import merchandise balance
of trade for capital goods registered a positive balance of payments
of $33 billion, surely an industry whose markets are worth protecting.

The ability of a machinery exporter to service the needs of his export
customer is the lifeblood of his business. If the machinery exporter
cannot supply the bill of materials required by the customer at the
time of his initial order, or if the machinery operator cannot ade-
quately supply after-sale service for the equipment supplied, the cus-
tomer will remember the fact.

The exporter must have available a complete line of his manufac-
tures, both completes and spares/replacements, so as to ship at the
earliest possible date. The excuse that items 7 and 13 in the customer’s
bill of materials must be back-ordered from an overseas distribution
center is not an adequate substitute for service.

When a customer’s machine is down in Brazil due to a requirement
for parts, and he places his order for the parts with the American
manufacturer, he is not going to be satisfied that he can have repair
parts 1 through 26, except that 3, 7, and 22 must be back-ordered on the
European distribution center. Likewise, he will not consider that
advice to be an adequate substitute for service.

At the present time, particularly with regard to small turnover
parts, due to the costs of ocean freight, customs duties, and other trans-
portation and warehousing costs, in many cases the U.S. exporter of
such units and parts will mventory the units and parts close to the
overseas supplier where they may be most economically maintained.

Being assured that he will be able to recover his import duties &t
the time of exportation would be one less negative factor which will
mitigate against maintaining the distribution center conveniently in
the United States.

Businessmen during the period of the MTN negotiations, during the
pendency of the Roth-Ribicoff bill, and now with reorganization of the
Government’s international trade functions, have been asking the ques-
tion: “Do we want to fool around, or do we want to compete in inter-
national markets?”

The President, the Trade Expansion Counsel, the Secretary of Com-
merce, former Deputy Assistant Secretary of Commerce Frank Weil
and others have been responding with a very loud voice that we want
to engage in international trade.
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_ The passage and signing into law of H.R. 5464 will remove one more
inhibiting factor to maintaining total flexibility in engaging in inter-
national trade. Thank you, gentlemen.

Mr. Gieeons. Thank you.

Now for Allis-Chalmers is Ms. Ring? Not here {

H.R. 40086

Mr. Gieeons. The next bill is H.R. 4006, by Mr. Won Pat of Guam
and Mr. Evans of the Virgin Islands and a few other cosponsors.

Mr. WoNn Par——

Mr. Giseons. Excuse me; I am sorry; my glasses don’t allow me to
call you mister. You are the counsel for the Allis-Chalmers Power

Systems, Inc., and you may proceed.
That is on H.R. 5464.

STATEMENT OF BETH C. RING, COUNSEL, ON BEHALF OF ALLIS-
CHALMERS POWER SYSTEMS, INC., ASEA, INC,, AND COGENEL,
INC.

Ms, Rine. My name is Beth Ring and I am an attorney with the firm
of Freeman, Meade, Wasserman & Schneider in New York. I am ap-
pearing on behalf of three major international companies which,
among other activities, import heavy mechanical, electrical, and trans-
portation equipment classified in parts 4, 5, and 6 of schedule 6 of the
Tariff Schedules of the United States. Many of these products are uti-
lsized in large-scale energy projects located throughout the United
States.

While we agree with the comments already made in support of the
proposed bill, we would like to address a particular problem which
presently exists in the administration of the present drawback law,
and which could apply, as well, to the proposed}l))ill.

Dealers in heavy equipment face very special problems in obtaining
drawback for certain types of highly sensitive equipment. Because
this large-scale equipment is very technically complex, it is often im-
possible to repair such equipment in the United States, and despite the
enormous cost, such equipment must be reexported for repair or re-
placement.

However, damage or defects are often discovered only after.the
equipment reaches the installation site and is tested, inspected, or
made operational.

In ovder to sustain a claim for drawback under section 313(c) of
the Tariff Act of 1930, the importer must prove that the damage was
sustained prior to importation, rather than after importation. High
technology equipment—such as large power transformers, generators,
and high-voltage circuit breakers—frequently weigh several hundred
tons and cost several million dollars.

This type of equipment must be transported by ships and railcars
which are specifically equipped, at significant cost, with sensors and
specialized shock absorbers. The existence of any defect or damage
which renders the unit “not conforming to sample or specifications”
is often unrevealed until the massive unit reaches its ultimate destina-
tion and is made operational. It is simply not possible to discover the
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existence of the defect or damage until the equipment is imported,
transported to the site and installed.

Since the damage or defect could result from a manufacturing op-
eration, from the ocean voyage or from the inland transportation, it
is virtually impossible to ascertain at what point the defect or damage
occurred.

Under the circumstances, the customs service is generally sym-
pathetic to drawback claims. Nevertheless, the customs service re-
?un‘e's concrete evidence to prove that the merchandise was not con-

orming before importation. It has been especially difficult for im-
porters of heavy equipment to ascertain the point of damage to a piece
of equipment which may have occurred eits)ler on the ocean prior to
entry or on the railcar in transit to the installation site after
importation.

The cost of replacing such equipment is significantly magnified if
drawback is denied and duty must again be paid after reimportation
of the repaired unit or its replacement.

Examples of problems actually encountered by heavy equipment
importers dramatically illustrate the kind of commerciaYnightmares
which have occurred under the present drawback law. One company
imported a transformer which revealed no indication of physical dam-
age. After arrival at the site it was discovered that the transformer
had been damaged at some point in transit. In attempting to sustain
a claim for drawback, the importer enlisted a team of engineers and
technical equipment personnel to ascertain when and where in the
transportation process the damage had occurred, At the same time,
the customs service was enlisting the aid of technical personnel at the
Interstate Commerce Commission and the Federal Maritime Commis-
sion to make the same judgment. Because neither the importer nor
the customs service was able to actually ascertain when this damage
was incurred, the claim for drawback was ultimately denied.

In the second situation, four identical units of heavy equipment
were manufactured abroad; two were shipped to the United States
and two remained in the ‘ountry of origin; one of the units remain-
ing in the country of origin exploded after installation. It was dis-
covered that the accident resulted from a manufacturing defect which
was common to all four units, i

The importer attempted to obtain drawback upon the reexportation
of the equipment to the country of origin, on the ground the equip-
ment contained a serious manufacturing defect. Since the two units
entered the United States at two different ports of entry, the respec-
tive drawback claims were to be administered separately by separate
customs officials. At one port of entry, the Customs Service ruled
that the importer did not have to actnally install the unit and have
it explode before getting its drawback. At the other port of entry,
the claim for drawback was denied and it is presently being
reconsidered. ) ] o

We respectfully urge the subcommittee to clarify the bill to elimi-
nate this problem by changing the language “exported in the same
condition as when imported” to “exported in the same condition as
when delivered to the ultimate consignee” or similar language.

Should the subcommittee deem it inappropriate to make this change
for general applicability, we respectfully urge that the Congress enact
a special provision covering drawback for articles classified within
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parts 4, 5, and 6 of schedule 6. There is precedent for such specialized
provision in the pressiit drawback statute which resolves special prob-
lems for products such as flavoring extracts, medicinal or toilet prep-
arations, bottled distilled spirits and wine, salt, and aircraft engines.

We would be prepared to provide the subcommittee with a confi-
dential memorandum of fact and law in support of this statement;
and I will attempt to answer any questions you may have.

[The prepared statement follows?]

STATEMENT OF ALLIS CHALMERS POWER SYSTEMS, INC., ASEA, INC,, AND
CogeENEL INC.

BUMMARY

1. Importers of heavy equipment classified in Schedule 6 of the Tariff Schedules
face special problems in obtaining drawback.

2. Defects and in-transit damage are usually only first discovered upon reach-
ing the installation site.

3. The Customs Service requires enormous amounts of documentary proof that
any damage or defects occurred before, rather than after, importation. Such proof
is virtually impossible to obtain and drawback is often denied.

4, H R. 5464, as drafted, does not correct this problem. Such situations, while
appropriate for “same condition drawback,” will still require the burdensome and
often unobtainable evidence of “condition as imported.”

5. The language “condition as when imported” should be changed to “condition
as when delivered to the ultimate consignee” in order to eliminate this gross in-
Justice in the administration of the drawback law.

6. Should the Subcommittee deem it inappropriate to make the above change
for general applicability, a special provision for Schedule 6 heavy machinery
should be made, pursuant to special-product provision precedent already con-
tained in the drawback law.

STATEMENT

Members of the Subcommittee, my name is Beth Ring and I am an attorney
with the firm of Freeman, Meade, Wasserman & Schneider in New York. I am
appearing on behalf of three major international companies which, among other
activities, import heavy mechanical, electorial and transportation equipment
classified in parts 4, 5 and 6 of Schedule 6 of the Tariff Schedules of the United
States, Many of these products are utilized in large-scale energy projects located
throughout the United States.

Dealers in heavy equipment face very special problems in obtaining drawback
for certain types of highly sensitive equipment. Because this large-scale equip-
ment is very technically complex, it is often impossible to repair such equipment
in the United States and—despite the enormous cost—the equipment must be
re-exported for repair or replacement. However, damage or defects are often
discovered only after the equipment reaches the installation site. In order to
sustain a claim for drawback under Section 313(c) of the Tariff Act of 1930, the
importer must prove that the damage was sustained prior to importation, rather
than after importation. High technology equipment (such as large power trans-
formers, and generators, high voltage circuit breakers) frequently weigh sev-
eral hundred tons and cost several million dollars. This type of equipment must
be transtransported by ships and railcars which are specially equipped (at sig-
nificant cost) with sensors and specialized shock absorbers. The existence of
any defect or damage which renders the unit “not conforming to sample or
specifications” is often unrevealed until the massive unit reaches its ultimate
destination and is made operational. It is simply not possible to uncover the
existence of the defect or damage until the equipment is imported, transported
to the site, and installed. Since the damage or defect could result from a manu-
facturing operation, from the ocean voyage or from the inland transportation, it
is virtually impossible to ascertain at what point the defect or damage occurred.

Under the circumstances, the Customs Service is generally sympathetic to
drawback claims. Nevertheless, the Customs Service requires concrete evidence
to prove that the merchandise was “not conforming” before importation, It has
been especially difficult for importers of heavy equipment to ascertain the point
of damage to a piece of equipment which may have occurred either on the ocean
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prior to entry or on the railcar in transit to the installation site after importa-
tion. The cost of replacing such equipment is significantly magnified if draw-
back is denied and duty must again be paid after re-importation of the repaired
unit or its replacement.

One other point should be mentioned. Most insurance companies provide insur-
ance from point of manufacture to ultimate destination in the United States
The insurance companies do not require proof as to where the insurable event
occurred despite the fact that the amount of an insurance claim is many times
greater than the amount of a drawback claim. The burden of documentary and
evidentiary proof is disproportionate to the amount of a drawback claim.

Two examples of problems actually encountered by heavy equipment importers
dramatically illustrate the kind of commercial nightmares which have occurred
under the present drawback law. One company {mported a transformer which
revealed no indication of physical damage. After arrival at the installation site,
it was discovered that the transformer had been damaged at some point in
transit. In attempting to sustain a claim for drawback, the importer enlisted
the help of a team of engineers and technical personnel to ascertain exactly when
and where in the transportation process the damage had actually occurred. At
the same time, the Customs Service sought the assistance of technical personnel
at the Interstate Commerce Commission and the Federal Maritime Commission
in order to determine whether the type of damage to the transforme: would
ordinarily result during transit from the United States port of importation te
the erection site. Since neither the importer nor the Cutsoms Service could
ascertain the point of damage, the application for drawback was ultimately
denied.

In the second situation, four identical pleces of equipment were manufactured
abroad. Two were shipped to the United States, and two remained in the coun-
try of origin. One of the units which remained in the country of origin blew up
after installation abroad. It was discovered that the accident resulted from a
manufacturing defect which was common to all four units. The importer at-
tempted to obtain drawback upon the re-export of the equipment to the country
of origin on the ground that the equipment contained a dangerous manufacturing
defect. Since the two urits which entered the United States entered at different
ports, the two respective drawback petitions were decided separately by differ-
ent Customs officials. The Customs Service at one port ruled that the importer
did not have to actually install the unit and have it explode in order to sustain
a claim for drawback. At the other port, the claim for drawback was initially
denied and is under reconsideration.

H.R. 5464 appears to move in the direction of liberalizing the drawback law.
However, the language of the proposed bill does not eliminate the problem which
I have described. The language ‘‘exported in the same condition as when im-
ported” could open the door for the Customs Service to require evidentiary proof
of the “condition” of the merchandise “when imported”. Such a requirement could
be as burdensome as the present requirements. The language in the proposed
legislation does not eliminate the difficult burden of proving that the defect or
damage was sustained before importation and not while in transit from the
United States point of importation to the point of delivery.

We respectfully urge the Subcommittee to clarify the bill to alleviate this
problem by changing Section (1) (A) (i) to read “exported in the same condition
as when delivered to the ultimate consignee.” Should the Subcommittee deem it
inappropriate to make this change for general applicability, then it is respect-
fully urged that the Congress enact a special provision covering drawback for
articles classified within Parts 4, 5, and 6 of Schedule 8. There is precedent for
such specialized provisions in the drawback statute which resolve special prob-
lems for products such as flavoring extracts, medicinal or toilet preparations,*
bottled distilled spirits and wines, salt and aircraft engines.

We will provide the Subcommittee with a confidential memorandum of fact and
law in further support of this statement, and I will attempt to answer any ques-
tions which you may have.

CONPIDENTIAL MEMORANDUM OF FACT AND Law

SUMMARY

This Memorandum is submitted in support of Beth Ring’s statement, which
was presented to this Committee on March 17, 1980. It is respectfully request~d



127

that the Committee's Report on H.R. 5464 make it clear that “drawback"” is not
to be denied merely because an importer is unable to document that the im-
ported merchandise was damaged before importatiow.

The inclusion of such clarifying language in the Report would be of particular
importance to United States companies which use power generation, power trans.
mission and related energy equipment. The requested language would not cause
any adverse consequences to the competitive United States producers.

COMMENT

To qualify for drawback under H.R. 5464, a claimant for drawback would be
required to establish that the merchandise is exported in the same condition “as
when imported”. American companies which import very large, high-technology
energy equipment are often unable to verify the condition of merchandise “when
imported” because the condition of such large-scale equipment cannot he deter-
mined until after delivery and assembly at the ultimate site in the United States,

In the event an American company could not prove that a defect was present
before importation, H.R. 5464 would likely require the denial of drawback since
“strict” (and not merely ‘‘substantial”) compliance with the drawback laws and
regulations is a precondition to drawback. Carl Matusek Shipping Co., Inc. ¢t al,
v. United States, 51 Cust. Ct. 8, C.D. 2406 (19683).

Under the ‘“strict compliance” doctrine, the Customs Service has, in the past,
denled drawback pursuant to the present Section 818(c) * for the faflure to prove
the commercially ‘“unprovable”. The proposed language of H.R. 5464 will again
create extremely difficult questions of proving the condition of the merchandise
“when imported”.

Because of the Committee’s legislative priorities, we support passage of H.R.
5464 as introduced. However, we request that in its Report, the Subcommittee
address the problem of proving the condition of merchandise “when imported”.
Specifically, we request that the Subcommittee recognize that it may not be pos-
sible to ascertain the imported condition of large-scale technical equipment until
after it has been delivered to the job site. We ask the Committee to include the
following language in its Report:

“The Committee expects that ad:ainistrative regulations will not be interpreted
in a manner which will impede the liberal allowance of drawback, such as re-
quiring documentary proof that defective merchandise received by an ultimate
consignee was damaged prior to importation or that damaged merchandise did
not otherwise conform to specification.” ’

We believe that support for this position may be found in Lansing Company,
Inc. v, United States, 77 Cust. Ct. 92, C.D. 4675 (1976), in which drawback under
Section 313(c) was permitted upon the exportation of certain defective zippers.
In that case, the Government opposed the drawback claim because the plaintift
did not submit purchase orders or specifications to Customs Service officials. The
Court allowed the plaintiff’s claim but resorted to a legal “fiction” to establish
the non-conformity of the merchandise :

‘s » & [w]hen purchasing merchandise, there is no stronger specification * * *
than thai which says that delivered merchandise will function for the purpose
it is designed and intended.” (Supra, at 93, italic added.)

Similarly, in Johnson Motors, Inc. v. United States, 53 Cust. Ct. 241, Abs,
68702 (1964), certain of a number of imported motor scooters which had been
purchased following the testing and sampling of protoiype models were sub-
sequently found by the importer and its customers to be defective. In upholding
the plaintiff’s claim for drawback, the Customs Court concluded that the motor
scooters did not conform to the foreign exporter’'s prototype sample. No showing
was made as to when the defect arose. Despite the liberal intent of the Lansing
and Johnson cases, the Customs Service has required “strict compliance” with
the drawback laws and regulations and has resisted drawback allowances where
difficult questions of proof exist.

1 Under Section 313(c), drawback {8 sillowed only upon a positive showing by the claiwm-
ant that the merchandise failed to coniorm to ‘‘samples or specifications.” Such a showing
1s made by submitting a copy of the purchase order, the sample or specification against
which order was made and related documentation, (Sectiou 22.32(b), Customs Regula-
tions; 19 C.F.R. 22.32(b).) See a)50 Swan Tricot Mills Corporation v. United States, 63
Cust. Ct. 6530, 535, C.D., 3948 (1969). If a drawback claimant does not establish the fact
that the merchandise fails to conform to specifications. or otherwise fails in any manner
to comply with the regulations, drawback is denied. Swan Tricot, supra. Even wartime
restrictions which preclude a claimant from a timely exportation did not relieve thé
claimant from his obligation to comply strictly with the law and regulations, Roman
Trading Co., Inc. v. United States, 27 Cust. Ct. 34, C.D. 1344 (1951).
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We believe that further support for the requested language is found in pro-
posed Section 313(1) (2). This section permits “incidental operations” not
amounting to a “use”, such as “testing”. There is no requirement that the test-
ing take place under Customs Service supervision or within Customs custody at
all, There is no prohibition against the transportation of imported merchandise
to a job site for “testing”.

Therefore, we respectfully urge that the transportation of imported mer-
chandise to a job site for testing be specifically recognized as congistent with
a statutory finding of being in the “same condition as when imported” and that
where such merchandise is found to be defective, its exportation under the pro-
posed amendment would result in the allowance of drawback.

We thank the Committee for its consideration.

]Mr. GisBons. Thank you. You have a very interesting statement
there.

I think we can probably structure an amendmen? that would take
care of the problem you have pointed out.

We find one of our cosponsors, Mr. Frenzel, is a very talented
draftsman and I am sure he didn’t anticipate it.

Mr. FrenzeL. Would the Chair yield ¢

The reason I didn’t anticipate 1t is because it is a different problem.
I think she has an interesting problem, and it looks like she is looking
for a convenient vehicle; but I am not sure I have enough engine to
want to pull her problem through. I think it is something different
that we need some additional hearings on; and, you know, I am sure
our staff would be glad to discuss the matter with her and receive those
confidential memorandums of fact and law.

But really, I must say, it is a different problem from what this bill
tries to address, and I appreciate her industry and ingenuity in trying
to find a way to resolve a problem which I think is quite diﬁ%’rent rom
the problem that my bill addresses.

Ms. Ring. If T may point out, Mr. Frenzel, the customs service, in
enacting regulations is somewhat constrained by the langunage in a
particular statute; it has to work with the law as it is; and the fact is
that in both the present drawback statute in section 313 (c), where the
language says “condition upon exportation of merchandise not con-
forming to sample or specification,” and in the language of this statute,
“condition upon importation,” there really is not much the customs
service can do in its administration but to follow the language as it is
written. And I do believe that the same problems in documenting what
condition merchandise arrives at in the United States upon its im-
portation is going to exist under both laws.

Mr. Frenzer. I don’t deny it is a problem and I don’t deny that it
could be handled in this bill. What I am saying is that the problem of
delivery and damage and proof of damage and specification of damage
is something totally different than what is contemplated by the bill
which is before the committee.

You take us into a whole new area which I think is going to involve -
additional investigation on the part of the subcommittee.

Mr. Gieeons. I think what she is saying to you is, don’t make her
case any worse by your bill.

Mr. Frenzer. Well, I think I can tell her that it is certainly not my
intention to make it worse.

Mr. GiseoNs. Because you already have one decision from one cus-
toms court, or one port of entry, saying that it is a drawbackable item,
but in another one they seem to have waffled on it; and you just don’t
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want Mr. Frenzel’s bill, end I am sure he doesn’t either, to make your
situation worse.

You would like to improve it, but if he is not gracious enough to do
that, you don’t want him to hurt it ; is that right ¢

Ms. Ring. That is correct, sir.

I would like to say we do support this bill, and this bill does foster
importers and we support the comments in its favor that have been
made ; but we wanted to point out this particular problem in its admin-
istration which will probably exist.

Mr. GiBBONS. Welllj thank you very much.

Ms. Ring. Thank you, sir.

Mr. Gieeons. And now, at long last, Mr. Won Pat and Mr. Evans,
who have been waiting so patientiy in the audience to talk about the
bill H.R. 4006.

First of all, we want to welcome you two gentlemen here. We believe
that you are most effective representatives of the territories that you
represent here in the Congress, and we know that it is a difficult job to
perform in the manner which you do, and we welcome you.

And let’s see, Mr. Won Pat, since you are the closest to the micro-
phone, why don’t you proceed first?

As you know, the administration has endorsed your bill, H.R. 4006,
and so you have got one of the heavy problems behind you.

Mr. Won Pat?

STATEMENT OF HON. ANTONIO B. WON PAT, A REPRESENTATIVE
IN CONGRESS FROM THE TERRITORY OF GUAM

Mr. Won Par. Thank you, Mr. Chairman.

Mr. Chairman and members of the House Trade Subcommittee, I
thank you for the opportunity to appear personally on behalf of H.R.
4006, my bill to amend general headnote 3(a) of the Tariff Schedules
of the United States.

In compliance with your request to witnesses for brevity, and because
I have already furnished the subcommittee with extensive background
material on this bill and its predecessors, I shall state just a few key
points.

General headnote 3(a) was enacted in 1954 to stimulate manufac-
turing in Guam and the other U.S. insular possessions. It allows duty-
free importation into the U.S. customs zone of products manufactured
in the territories from foreign materials, provided the foreign parts
constitute not more than 50 percent of the completed item’s value. That
is, at Jeast 50 percent of the import value of all headnote 3(a) products
must be added in the insular areas. In addition to this value-added re-
quirement, the items are judged against a rather complex set of Cus-
toms Service reguiations to insure that the foreign components undergo
“substantial transportation” in the U.S. possessions.

Unfortunately, many problems not within Guam’s power to control
have undermined the benefits intended from headnote 3(a). Among
these are restrictive U.S. shipping laws, implementation of the Gen-
eralized System of Preferences, devaluation of the American dollar,
and increasing domestic labor costs. According to Guam Chamber of
Commerce findings, Guam’s minimum hourly wage is equal to the aver-
age daily wage of many workers in the Asian labor market with which
Guam competes.
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But the primary drawback to full advantage from headnote 3(a) is
the inability of manufacturers and the Government of Guam to obtain
timely and clear binding rulings from the U.S. Customs Service on
Eroposed manufacturing operations. At present there is no way to
inow whether a headnote 3 (a) shipment will have an acceptable duty-
free domestic and foreign component ratio until it actually reaches a
port of entry into the U.S. customs zone. And then the decision to
approve or block a shipment can vary from one port to another, de-
pending on the discretion of the local customs inspector. Quite frankly,
I do not think Customs has been as cooperative on headnote 3(a) as
they could be.

s an example, just this month, Customs issued a cursory denial of
a binding ruling request submitted by the Government of Guam for a
garment manufacturer interested in establishing a plant on Guain.
After prodding from my office and Interior officials, Customs finally
provided more detailed information on the negative decision. It seems
Customs thought the garments to be produced would meet the “sub-
stantial transformation” requirements but could not be certain they
would meet the 50 percent or greater domestic component requirement.

Customs failed to explain in their reply that they Teel foreign ma-
terial costs fluctuate so frequently that a headnote 3(a) itcm whose
total value today shows 51 percent domestic components might not be
compued at the same percentage when arriving at an entry port at a
later date.

It was never my impression that Congress intended general head-
note 3(a) to be a bureaucratic football. This section of the tariff
schedules was supposed to stimulate industry and employment in the
territories.

My bill, H.R. 4006, would reinforce this purpose. The measure would
eliminate the close margin of =ligibility by increasing up to 70 percent
the allowable proportion of foreign materials and labor in the final
product value. In the instance I just cited, instead of a i-percent eli-
gibility margin, the garment manufacturer would have a 21-percent
margin under my bill. In light of Customs’ apparent reluctance to issue
definitive and binding rulings, my legislation would be a great incen-
tive to potential headnote 3(a) maufacturers to vegin operations in the
insular areas.

H.R. 4006 is basically the same measure approved by this subcom-
mittee and passed by the House in 1978. I think the incentive value of
the bill might be improved, however, with certain further refinements,
such as elimination of the temporary implementation period. Three
vears is hardly sufficient time for manufacturing concerns to establish
a plant, acquire equipment, and hire and train employees, especially
without assurance that duty-free operations could continue bevond
the first years.

Also, some clearer allocation of quotas under the bill’s import ceiling
should be determined. With your concurrence. Mr. Chairman. inatters
such as these can probably be worked out in furtber discussions after
today’s hearing.

Mr. Chairman, Guam has 8-percent unemployment; almost 11,000
of our 127,000 people receive food stamps. With intensified pressure
to limit Federal spending, Guam and the other insular areas must de-
pend increasingly on existing and potential new manufacturing con-
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cerns for employment and revenue. I believe the percentage change re-
sulting from passage of HL.R. 4006 would allow more competitive pric-
ing of headnote 3(a) items and help to eliminate some of the customs
ruling difficulties.

In the past and again today, the administration has not objected to
this legisfation. I ask the subcommittee’s favorable consideration of
H.R 4006. I would be pleased to answer any questions you might have
or provide additional information you might require.

Thank you, Mr. Chairman.

Mr. Gieeons. Thank you, sir, for your very informative statement
and your helpful attitude in working out these problems.

e will cooperate with you in seeing if we can’t work them out.

Mr. Evans?

STATEMENT OF HON. MELVIN H., EVANS, A DELEGATE IN CON-
GRESS FROM THE VIRGIN ISLANDS

Mr. Evans. Thank you, Mr. Chairman.

First, at the outset, let me say I am thankful to appear here in con-
nection with a bill very important to the Virgin Islands.

I would like to say at the outset that to the extent I have knowledge
of the items discussed by my colleague, Mr. Won Pat, I certainly wish
to associate myself with those remarks, and particularly with the re-
mark that 3 years is a very temporary thing; and we would certainly
hape that it could be considered to make it longer, if not permanent.

Mr. Chairman, H.R. 4006 would amend general headnote 3(a) of the
Tariff Schedules of the United States to permit duty-free treatment
of products manufactured in the insular possessions, provided that
such products contain no more than 70 percent foreign parts or ma-
terials. With the exception of watches and watch movements, which
have already been granted this treatment under Public Law 94-88,
preducts manufactured under headnote 3(a) can contain no more than
50 percent foreign parts or materials.

H.R. 4006 further provides for quotas on articles produced using
the proposed 70-30 ratio. The quotas are determined using a formula
identical to that in use for the Generalized System of Preference Coun-
tries. The GSP formula places a limit « $25 million, factored in a
limit of $25 million, factored in a ratio to gross national product, for
each product imported into the United States.

Mr. Chairman, since you already have my prepared statement be-
fore you, I will not go through the entire thing.

Mr. GisBone. Your entire statement will be included in the record.

Mr. Evans. Thank you.

It is important to know that manufacturing at the present time ac-
counts for only 8 percent of the territory’s nonagricultural wage and
salary employment.

We do have two very large manufacturing giants, so to speak. Hess
and Martin-Marietta, but basically the rest of it accounts for just 8 per-
cent of it. We depend to a large extend on tourism. Tourism is wonder-
ful and takes advantage of the resources we have, but tourism is very
fickle; it is at the mercy of the airlines.

I could add, I have to go home once or twice a month and it is gettin
to be quite a chore now, what with layovers and missed baggage an
delays and so forth. We have to protect against that.
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The decisicn was made long ago to try to develop small, light in-
dustry in the Virgin Islands.

Now, to the extent that we are able to create a permanent or very
definite system, to what extent people who come into an established
business can decide to do it and make it profitable.

The U.S. Customs Service, in order to exclude industries which might
just pass through the territories to escape duties, rigorously and prop-
erly enforce the requirement that headnote 3(a) products be substan-
tially transformed from materials imported in the territory from a
foreign country.

I wish to emphasize that because I do know that one of the concerns
we have in the Islands is that we do not want the Virgin Islands to
become a conduit for the passing of the materials into the United States
improperly ; and I am aware Customs is very concerned about that.

We do our best to make sure this does not happen. In this connection,
I might add that while we would, I suppose, have to accept it if it were
made law, the provision recommended by the administration of a 25
percent added in the Virgin Islands in the product, we would prefer
our way, for the simple reason that one of the big items in an offshore
area such as the Virgin Islands in getting products to the United States
is shipping; and that is something over which we have no control.

In the past it has been difficult to use Janguage which the administra-
tion suggests, and we expect the same type of difficulty in the future.

We would like to point out, while the 1.S. Generalized System of
Preferences specifically provides that insular possessions are to receive
no less favorable treatment than eligible countries, the fact is that with
fewer natural resources and higher labor cost, the territories need more
favorable treatment to compete with foreign development areas.

We have not taken into consideration the fact we have a minimum
wage, while there are areas in the Caribbean that do not. We have
OSHA ; we have EPA, all of which add to our costs and make us not
competitive nnless some special consideration is given.

I would also like to point out that recently the GATT provision
have in many cases decreased the import duties and made the Virgin
Islards even less competitive. This T will talk to very briefly when we
come to the question of rum, which is going to be heard also.

T would like to tell the committee that between 1971 and 1978, 29
manufacturing firms ceased operations in the territory, chiefly because
the original 50-50 relationship which existed no longer made it pos-
sible to operate; with the foreign inflationary trend and the devalua-
tion of the dollar, it became impossible to become competitive nsing the
50-50 relationship.

In order to guard against abuse, the provision was stuck in to make
this temporary and also that at the end of the first full year under
liberalization, a complete report on the effects of the amendment will be
¥renql'ed by the U.S. Departments of the Treasury, Commerce, and

nterior.

In summary then, Mr. Chairman, we believe that the original intent
of legislation creating headnote 3(a) has been frustrated bv changes
in relative cost and duty levels. This has significantly reduced the
attractiveness of the territories to manufacturing industries.

The proposed legislation will attract more industry to the terri-
tories and help them to develop greater self-sufficiency. Perhaps more
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important, the change contemplated by this proposed legislation would
not reduce existing requirements that eligible products be substantial-
ly transformed in the territories. Instead, it would permit a reduction
of selling prices which benefit the U.S. consumer as well as the people
of the territories.

In that connection, there is one simple bill I also introduced, H.R.
6687, and this applies to the rum industry which we have in the Virgin
Islands and which is faced with a peculiar problem. Since 1966 ths
Virgin Islands has been out of the produccion of sugar and molasses.
As a result, we have had to import our molasses. In the past it has been
imported mostly from Puerto Rico, but Puerto Rico itself has its
sugar industry declining, and hence is unable to supply us with
molasses. Consequently, 1t has to be imported from other areas.

Under the present. system. the President has the authority to
declare a nation previously eligible for general preference not eligible
anymore. Because of the time lag from the time the molasses is pur-
chased and the rum is manufactured, and then the rum is aged as
much as 4 years, there is a distinct possibility, in fact even a probabil-
ity, that molasses which is brought into the Virgin Islands for the
production of rum but is not exported as rum in the United States
for a long time may get caught in this fact, that the President has
declared that particular country no longer eligible.

Customs has taken the position that since there is usually only one
storage tank there is no way to avoid commingling the molasses, and
if any portion whatsoever comes from a foreign country, then as far as
they are concerned the entire batch is foreign.

It is easy to see the jeopardy this places the rum industry in, that
they could have their entire inventory of rum declared not meeting
the requirements because of the foreign content of molasses. This is
particularly important because the rum industry has taken a beating
already from the provisions of the GATT and, as I mentioned earlier,
the EPA requirements, which are compelling all sorts of environ-
mental protection devices which are costly, with the OSHA provisions,
with the minimum wages which apply, the rum industry faces very
hard going. and this could very well be almost the coup de grace if
it went into effect.

Mr. Chairman, I have received a letter which I would like to include
in the record, a copy of a letter addressed to me from Milton B. Season-
wein, vice president of the Virgin Tslands Rum Industry in support
of H.R. 6687, and in addition to that, a copy of a letter from Salvatore
E. Caramagno, Director of (lassification and Value Division, U.S.
Cus]foms‘ is also enclosed. They substantiate the points I have just
made.

T thank you very much, Mr. Chairman. I would be glad to answer
anv questions you may have.

[The prepared statement and letters follow:]

STATEMENT oF HoN. MELviN H. EvANS, A DELEGATE IN JONGRESS FROM THE
VIRGIN TSLANDS

Mr. Chairman and honorable members of the House Ways and Means Sub-
commiftee on Trade, T am grateful for this opportunity to testify on H.R. 4008
and IT.R. 6687, two lerislative pronosals which have substantial bearing on the
future economic security of the United States Virgin Tslands.

£3=673 0 - 80 = 10
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H.R. 4006 would amend General Headncte 3(a) of the Tariff Schedules of
the United States to permit duty free treatment of products manufactured in the
insular posaessions, provided that such products contain no more than 70 per-
cent foreign parts or materials. With the exception of watches and watch
movements, which have already been granted this treatment under Public Law
94-88, products manufactured under Headnote 3(a) can contain no more than
50 percent foreign parts or materials.

H.R. 4006 further provides for quotas on articles produced using the proposed
70-30 ratio. The quotas are determined using a formula identical to that in use
for the Generalized System of Preference Countries. The GSP formula places
a limit of $25,000,000, factored in a ratio to Gross National Product, for each
product imported into the United States.

To underscore the importance of amending Headnote 3(a), I would like to
discuss its role in the territorial economy. .

A major thrust of the Virgin Islands’ economic development program has been
an effort to diversify its economic base. Traditionally, tourism has been the
principal industry of the Islands; however, tourism is a seasonal and cyclical
business closely tied to the performance of the United States economy and the
availability of visitor's discretionary income. The other major economic sector
in the Virgin Islands is government. Public sector employment currently accounts
for spproximately 50 percent of non-agricultural wage and salary employment
in the Territory. Expansion of the private sector, and particularly manufactur-
ing, must remain a top priority if the Virgin Islauds are to develop a Stable,
viable, economy.

Manufacturing currently accounts for only 8 percent of the Territory’s non-
agricultural wage and salary employment. The serious shortage of water, the
high energy cost and unreliable power supply, the scarcity of raw materials, and
the Islands’ distance from the United States mainland are all facts that have
hampered industrial development, Of further concern is the necessity for at-
tracting the kind of industries that are compatible with the tropical beauty and
fragile insular ecology which have made the Virgin Islands such an attractive
destination for tourists.

The availability of Headnote 3(a) has created a valuable mechanism for at-
tracting light assembly type industries to the Territory. Manufacturers operat-
ing under Headnote 3(a) have created non-polluting labor intensive industry,
which offers increased year round employment opportunities to Virgin Island
workers. This special tariff treatment was first provided in 1954 under Head-
note 3(a) of the Customs Code. It led to the creation of a major watch assembly
industry which now employs approximately 720 workers. In addition, the manu-
facture of jewelry, cosmetics, pharmaceuticals, dyes, liquors and textiles has
also been established. Currently, there are 16 such firms, with employment of
approximately 170 persons. While these numbers may seem small, they con-
stitute 26 percent of the manufacturing done in the Territory. The balance of
the manufacturing jobs are primarily provided by two industrial grants, Hess
Oil and Martin Marietta. Therefore, virtually all the light manufacturing is done
by Headnote 3(a) firms, and the tariff provision has played the key role in the
establishment of this sector.

A July 1979 study funded by the United States Economic Development Ad-
ministration and prepared by Robert Nathan Associates for the Virgin Islands
Department of Commerce analyzed the Headnote 3(a) provision. Noting that
the Headnote 3(a) advantage placed the Virgin Islands in a uniquely competi-
tive position with other Caribbean sites, the Nathan study further observed that
“United States tariffs are generally low and getting lower and at the same time
depreciation of the United States dollar is increasing the competitive cost of
foreign materials and components. Both undermine the incentive value of Head-
note 3(a)” and that “an effort should be made to broaden its applicability by
permitting duty-free entry of all dutiable products up to 70 percent of the sales
value of the product.”

The Nathan study has quite accurately outlined the problem that has arisen
under the present provisions of Headnote 3(a). The United States Customs
Service, in order to exclude industries which might “pass’ products through the
territories to escape duties, rigorously and properly enforces the requirement that
Headnote 3(a) products be substantially transformed from the materials im.
ported into the territory from a foreign country. The manufacturer is, in effect,
faced with a requirement that the value (or wholesale price) of his product upon
importation into the United States must be at least double the cost of any
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foreign materials contained. This requirement presents no problems as long as
the price of competitive products is equivalent or higher. As his costs of import-
ing foreign goods has increased through inflation and cdollar devaluation, his
final price, including the 50 percent value-added, has made him iess competitive
in the market place. The competition offered by countries under the Generalized
System of Preference has further undercut the Virgin Islands Headnote 3(a)
manufacturer. GSP eligible products may be imported duty-free into the United
States. While the United States Generalized System of Preferences specifically
provides that insular possessions are to receive no less favorable treatment than
eligible countries. the fact is that with fewer natural resources and higher labor
costs, our territories need more favorable treatment to compete with foreign
developing areas.

A June 1979 Virgin Islands Department of Commerce study further documents
the consequences of the erosion of the Headnote 3(a) benefit. Between 1971 and
1978, 29 manufacturing firms ceased operations in the Territory. Of this number,
23 firms had been operating under Headnote 3(a). These defunct Headnote 3(a)
firms had produced a variety of products, including textiles, jewelry, chemicals,
glass products and toiletries. The study concluded that the Headnote 3(a) firms
were in the most precarious situation and were the least likely to remain a part
of the Virgin Islands’ long terin business community if the law remained un-
changed and the current world market conditions prevailed.

The Government of the Virgin Islands, through its Department of Commerce,
has placed great emphasis on its economic development programs in recent years.
Its goal is to create meaningful, stable, and productive employment for the Virgin
Islands’ labor force. Among the initiatives underway are the construction of a
major containerport for St. Croix and the establishment of an industrial park
program for the Territory. Needless to say, industrial park constuction iz a futile
exercise if the Territory can no longer attract light manufacturing. The liberali-
zation of Headnote 3(2) will constitute a valuable tool in structuricg an attrac-
tive incentive program for assembly type industry. The types of industries which
the government hopes to attract include electronics assembly, plastic products, and
electrical industrial apparatus.

These industries will offer skilled and semiskilled positions to Virgin Islanders
and will not constitute in any way “pass through” industry. Our goal is not to
create tax loopholes for foreign products requiring minimal local labor input.
Rather, it is our expectation that the liberalization of Headnote 3(a) will con-
tribute significant and tangible benefits to the Virgin Islands labor force and to
the insular economy. To guard against abuse and to monitor the program, H.R.
4006 provides that at the end of the first full year under the liberalization, a
complete report on the effects of the amendment would be prepared by the United
States Departments of Treasury, Commerce, and Interior.

In summary, we believe that the original intent of legislation creating Head-
note 8(a) has been frustrated by changes in relative costs and duty levels. This
has significantly reduced the attractiveness of the territories to manufaciuring
industries. The proposed legislation will attract more industry to the territories,
helping them to develop greater self sufficiency. Perhaps most important, the
change contemplated by this proposed legislation would not reduce existing
requirements that eligible products be substantially transformed in the terri-
tories. Instead, it would permit a reduction of selling prices, with benefit to the
United States consumer, as well as to the people of the territories.

I would now like to briefly address H.R. 6687. The purpose of this proposed
legislation is to assist the Virgin Islands rum industry in maintaining its duty
tree entry into the United States. Rum production is an important industry in
the Territory, for as you are probably aware, under the provisions of the Revised
Organic Act, the Territory receives the $10.50 per preof gallon excise tax directly
into its treasury on rum manufactured in the Territory and shipped to the
United States. In 1979, the Virgin Islands received $32.8 million constituting 17
percent of net government revenues through this source. The returned excise
taxes have been a major component of the Virgin Islands capital budget, enabling
the government to construct such essential public facilities as hospitals and
schools, Therefore, support of the Virgin Islands rum industry is of paramount
importance to the Territory.

Currently, the Virgin Islands rum manufacturing is dependent upon foreign
molasses. There is no sugar production in the Territory. The Virgin Islands rum
producers import molasses either from I’uerto Rico or G.S.P. countries which
are allowed duty free treatment. Puerto Rico’s sugar crop has been declining,
however, and the local industry has had an increasing dependence on molasses
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from G.S.P. sources. There is always the possibility looming that a country
or commodity could be removed from the G.8.P. listing. If the Virgin Islands
rum producers were to take delivery on G.S.P. eligible molasses, and the G.S.P.
eligibility was eliminated, the result would be calamitous. Because the cost of
blackstrap molasses constitutes such a major portion of the production cost,
a midstream change would make the Virgin Islands rum ineligible for duty free
entry at a competitive market price, even under a liberalized 70-30 ratio. H.R.
6687 would protect the industry from this risk.

Specifically, the provision of the law determining duty free eligibility is
amended to include items imported into the insular possessions which are in-
corporated into the manufacturing process within 18 months of entry. The
current provision allows duty free eligibility only at the time of entry into the
United States and not at the point of importation into the Territory. This
asmendment will limit the risk to the Virgin Islands manufacturer in the event
that G.S.P. components become ineligible during the duration of the manufac-
turing process after full production costs have been incurred. I strongly urge
the Committee members to support this amendment.

Mr. Chairman, I would like to have included into the Subcommittee record
a copy of a letter addressed to me from Milton B. Seasonwein, Vice President,
Virgin Islands Rum Industries, Ltd., in support of H.R. 6687. In addition to
this, a copy of a letter from Salvatore E. Caramagno, Director, Classification and
Value Division, United States Customs to Mr. Cedric C. Nelthropp of the Virgin
Islands Rum Industries, Ltd. is enclosed for the record.

VIRGIN IsLANDS RUM INDUSTRIES, LTD.,
Frederiksted, St. Croie, U.S. Virgin Islands, March 12, 1980.

Hon., MELvIN H. EvaNs,
House of Rcpresentatives, Cannon Building, Washington, D.C.

DeAR DELEGATE Evans: I am writing on behalf of the Virgin Islands Rum
Industries (“VIRIL”) to express VIRIL’s support for H.R. 6687, the bill you
introduced to amend General Headnote 3(a) of the Tariff Schedules of the
United States (T'SUS), 19 U.8.C. § 1202.

The measure would eliminate the commercial risk which VIRIL and other
firms that manufacture articles from GSP-eligible material which are entered
into the United States under Headnote 3(a) now experience by excluding from
the definition of “foreign material” material eligible for GSI’ treatment which
is both (a) imported into the Virgin Islands (or other insular possession) be-
fore its GSP eligibility is removed, and (b) converted into a manufactured
article within 18 months of that arrival. The bill, which would not impose any
additional burden on the taxpayer, would assist VIRIL to continue to produce
rum in the Virgin Islands and to thereby continue to contribute significantly to
the economy of the Virgin Islands.

VIRIL is the largest producer of rum in the Virgin Islands, accounting
for over 95 percent of the Virgin Islands’ total output. VIRIL cmploys approx-
imately 70 persons and generates a significant payroll each year. The rebates
each year from the Federal government to the government of the Virgin Islands
of the Federal excise tax on VIRIL rum is approximately $23-28 millioa, or
some 15-20 percent of the Virgin Islands’ annual revenues.

H.R. 6687 is particularly important to VIRIL as it could affect the tariff
treatment and hence the wholesale price of the rum we produce. Let me explain
why. The essential raw material used in the production of rum is blackstrap
molasses, a by-product of the cane sugar industry. The value of the raw molasses
currently comprises well over half of the cost of our rum. Once the rum is dis-
tilled in our Virgin Islands plant, it may be aged up to four years before it is
entered into the United States Customs territory.

VIRIL rum is currently imported into the United States duty free under
General Headnote 3(a). To qualify for Headnote 3(a) treatment, no more than
50 percent of the value of the rum may be comprised of foreign material. Under
current law, foreign material does not include material which, at the time the
article is entered into U.S, Customs territory, could be imported into the Cus-
toms territory from a foreign country and entered duty free. Thus, although
molasses may not be considered foreign material at the time we receive it in the
Virgin Islands, it could lose its nonforeign status befween that time and the
time our rum is entered into the United States Customs territory, thereby dis-
qualifying the rum from Headnote 3(a) treatment.
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Until recently, this has not posed a problem for VIRIIL, because we have
procured our molasses from Puerto Rico. VIRIL purchased most of its molasses
from Virgin Islands sources until the 1960’s when sugar cane stopped being
cultivated in the Islands. VIRII: was then forced to secure its molasses from
Puerto Rico. Unfortunately, sugar cane cultivation is now disappearing in
Puerto Rico with no prospect of a turn-around.

Since we are unable to obtain sufficient quantities of molasses either in the
Virgin Islands, Puerto Rico or elsewhere in the United States (where molasses is
used as a cattle feed supplement and the price has been steadily rising), VIRIL
has had to consider purchasing molasses from ueighboring Caribbean countries.
In particular, VIRIL is looking toward foreign suppliers in the Caribbean whose
molasses would presently be eligible to enter the United States Customs territory
free of duty under the Generalized System of Preferences (GSP), General Head-
note 3(c) TSUS, 19 U.S.C. § 1202, VIRIL's ability to enter into long-term supply
contracts with such foreign molasses suppliers is, however, severely limited by
the possibility that one or more of these supplier countries could be taken off the
GSP list by the President with little notice for any one of a number of foreign
policy or trade-related reasons.

In the event that molasses purchased by VIRIL loses its GSP designation, all
molasses from that country already imported by VIRIL into the Virgin Islands
would immediately be deemed “foreign material” under Headnote 3(a). And be-
cause the Virgin Islands are not within the Customs territory of the United
States, any VIRIL rum made with such molasses and not entered into the United
States couid no longer qualify for duty-free entry under Headnote 3(a). Com-
pounding this difficulty is the fact that the Customs Service has informed VIRIL
that, under present law, it would be obligated to rule that the presence of any
“foreign” molasses in VIRIL’s Virgin Island molasses storage tank would make
that entire tankload of molasses “foreign material” for purposes of Headnote
3(a). (See the Customs Service letter of January 10, 1980, which is enclosed as
Attachment A). Therefore, if a country were removed from the GSP list, any
rum made by VIRIL in the Virgin Islands with molasses from that country (and
with any other molasses in VIRIL's storage tank at the same time as such
molasses) would be ineligible for duty-free entry into the United States. This
is particularly a problem vis-a-vis aged rum, which may not be entered into the
United States for three to four years after distillation.

If VIRIL had to pay duty on Virgin Islands rum produced for the United
States market, it would be unable to sell that rum because its price would be
far higher than that of competitive products distilled within the Customs terri-
tory of the United States. Indeed, if VIRIL had to pay the tariff, the price charged
for most of its rums would more than double, If VIRIL were forced to reduce or
terminate the production of rum in the Virgin Islands, both VIRIL and the Virgin
Islands would be the losers.

Enactment of H.R. 6687 will enable VIRIL to meet the new circumstances of a
short supply of domestic molasses in the Caribbean and to undertake reasonable
longer term business planning without incurring the risk of a major financial
sethack should the GSP eligibility of one or more foreign suppliers be eliminated
on short notice. It will do so by excluding from the term “foreign material” that
material which is both (a) eligible for GSP treatment at the time it is imported
into the Virgin Islands (or other insular possessions) ; and (b) converted into a
manufactured article (in our case, rum) within 18 months of that arrival. This
amendment to Headnote 3(a) will reduce the risk of severe loss we now face
without creating opportunities for abuse.

Enactment of H.R. 6687 will not result in the loss of any revenues now realized
by the United States. Nor will it have any adverse impact upon domestic molasses
producers, as molasses is already in short supply in the United States and prices
are now escalating rapidly. Nor, we believe, will it have an adverse effect upon
our chief competitors in the rum industry, those located in Puerto Rico, who are
already within the U.8. Customs territory and, therefore, do not face the risks
of tariffs on their rum should the molasses they use lose its eligibility for GSP
duty-free entry. Enactment of your bill would eliminate a serious business risk
which now hangs like a “Sword of Damocles” over the commercial viability of
VIRIL'’s operations.

Finally, enactment would not impede the President’s authority to use re-
moval from the GSP list as a tool of foreign and trade policy. Quite the con-
trary, he would be able to take such action without simultaneously threatening
the operations of United States citizens and enterprises in the Virgin Islands and
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the otlier jnsular possessions. As such, enactment of the bill will be of great aid
to VIRIL in its plans to continue the production of rum in the Virgin Islands
and to continue to generate significant excise tax revenues for the Government
of the Virgin Islands.

I want to thank you for introducing H.R. 6687 and to express our full sup-
port for your efforts to assure that it is enacted.

Sincerely yours,
MiLToN B. SEASONWEIN,
Vice President.

ATTACHMENT A
U.8. CusTOoMS,
CLASSIFICATION AND VALUE DIvVISION,
January 10, 1980.
Mr. CeEpRiC © NELTHROPP,
Virgin Island Rum Industries Lid.,
Frederiksted, St. Croiz, U.S. Virgin Islands.

DEAR MR. NeLTHROPP: This is in response to a letter submitted on your behalf
by Mr. Jay Kraemer of Fried, Frank, Harris, Shriver & Kampelman concern-
ing implementation of our ruling issued to you on March 21, 1979 (file 038880).
A question is raised as to what method would be acceptable to Customs for
purposes of identifying commingled molasses used in the production of rum
?r'i‘tgaeg) under General Headnote 3(a), Tariff Schedules of the United States

Under the facts presented by Mr. Kraemer, your company maintains a single
storage tank for molasses used in the production of rum. Physical segregation
of miolasses imported from multiple sources is impossible. To build another tank
for this purpose would require significantly large expenditures for additional
land acquisition and tank construction. Therefore, if molasses were imported
from several beneficiary developing countries (BDC’s) and other countries alike,
it would have to be commingled in the Virgin Islands.

In addition to the problem of commingling, there is a potential lag-time of
four years between the purchase of molasses and the entry into the United
States of rum produced from that molasses. During that lag-time there is the
possibility that the duty-free status of molasses under the Generalized System
of Preferences (GSP) would change for one or all BDC’s. Therefore, there is no
certainty that the molasses will be eligible for the GSP at the critical time of
the rum importation.

As stated in our ruling of March 21, 1979, molasses used in producing rum
must qualify for duty-free entry under the GSP at the time of entry of the
rum in order not to be considered “foreign” for purposes of General Headnote
3(a) (ii), TSUS. Among other requirements the molasses must be a product of
a BDC in on;fler to qualify for duty-free treatment under the GSP. The law and
regulations do not provide for a substitution procedure such as in the draw-
back statute. Identification of molasses, in this case, may not be based solely
on an accounting or a percentage procedure.

A first-in-first-out (FIFQ) accounting procedure is permitted under section
313(a), Tariff Act of 1930, as amended, for commingled fungible materials. The
use of FIFO, however, is restricted to commingled materials of the same duti-
able value and rate of duty. In the event that they are not, then section 22.4(2f)
of the Customs Regulations provides that drawback shall be based first on the
materials of lowest dutiable value and rate of duty. Under this procedure, the
country of origin of the materials is not a significant factor.

It is our opinion that, for purposes of the GSP, the molasses must be identi-
fied as molasses actually produced and exported from a particular BDC. This
is to make certain that the benefits of the GSP accrue to a BDC. It appears
that commingling of molasses would necessarily destroy this identity. There-
fore, such molasses used in rum production would not qualify for duty-free
treatment under the GSP and would be considered “foreign” under General
Headnote 3(a) (ii), TSUS.

Finally, the eligibility of molasses for duty-free treatment under the GSP
is subject to annual review by the President. The Customs Service is not able
to provide any degree of certainty as to future GSP treatment for molasses.

Sincerely,
SALvATORE E. CARAMAGNO,
Director.
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AN ADDENDUM TO THE TESTIMONY OF HON. MELVIN H. EvANS, DELEGATE TO
CoNGRESS, U.S. VIRGIN ISLANDS

The following information has been prepared to support H.R. 4008, which
as proposed would permit duty free treatment of products manufactured in the
insular possessions, provided that such products contain no more than 70 per-
cent foreign parts or materials. The declining value of the United Staies dollar
relative to the currencies of our major foreign suppliers has made it increas-
ingly difficult for actual and potential Virgin Islands producers to qualify un-
der Headnote 3(a) of the United States Tariff Schedule. H.R. 4008 provides
s~rely needed relief to lost competitive advantages and protection attributable
to external sources largely out of the control of Virgin Islands producers af-
fected by Headnote 3(a). Table II organizes foreign exchange information to
illustrate the degree of negative impact suffered by local producers as a result
of the dollar decline. For example, since the Swiss franc has appreciated, ap-
proximately 50 percent relative to the United States dollar in the past 7 years,
Virgin Islands producers have had to increase their market price/production
costs up to 50 percent or no longer qualify for protection under Headnote 3(a).
The implication that the production mix and processes which have been em-
ployed by Virgin Islands producers may no longer qualify for tariff relief is
disheartening. Passage of H.R. 40068 in a form which allows a 70/30 foreign to
domestic material value ration allows producers to maintaln a competitive
position in a small but volatile market. Hopefully, the statistics reveal the
Virgin Islands’ need for tariff adjustment, thus ensuring that income and em-
ployment opportunities are not jeopardized for the United States citizens of
the Virgin Islands.

TABLE |.—HEADNOTE 3(A) COMPANY INFORMATION

Company Product Country Currency

1. Transducer Technology.. Transducers................ United States_. ... PR, U.S. dollar,

2. Blue Carib Gems........ Raw stones__..........._... India, Brazil, South Africa..._. Rupes, gruziero, rand.

3. Caribbean Jewelry...... Costume jewelry. ........... Cz'o(choslova‘(h, Taiwan, Hong D:(uﬁ?. mark, NT dollar.
ong. ollar,

4, Cruzan Chemical........ Raw chemical pigments...... Switzerland, France Germany.. Sw'}ss.t ;ranc, ﬁrench franc,

sutche mark,

§. Federal Pharmacal...__. Pharmaceuticals..___...._... Denmark, Switzerland, Italy... Kroner, Swiss franc. lira,

6. Gold Manufacturing..... Gold bullion jewelry_........ France. ... oo ciancnnnnns French franc.

7. Pralex Corp............ Pharmaceuticals............. Germany, Italy, Holland...... Deutsche mark, lira guilder,

8. V. |. Manufacturing..... Toxtiles..ceeneenacnnannnnn Czechoslovakia, Italy......... Deutsche mark, lira.

9. V. I, Perfume........... Perfume and cologne........ United States_. _.. U.S. dollar,

10. Vista Laboratories..._.. Sulfurs....._........ ---- Poland, Taiwan... . =, NT dollar.

11. Vitex Corp Woven wool.......... «-=. ltaly, Romania.... -~ Lira, ——,

12, Wast Indes Bay........ Toiletries (baskets)........... Phiflipines, Japanese......... Peso, yen.

13. Mount Eagle Corp...... So. Comfort concentrate..._... United States. . ............. U.S. dollar.

14, Island Chemical. ...... Pharmaceutical, durg........ Gelrm:‘ny, England Nether- Doutglcgu mark, pound,
ands. guilder,

15. Artais International.... Notin operation.
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CONGRESS OF THE UNITED STATES,
HoUSE OF REPRESENTATIVES,
Washington, D.C., March 2}, 1980.
Hon. CHARLES A, VANIK,
Chairman, Subcommittce on Trade, House Ways and Means Committee, Long-
worth Housc Oftce Building, Washington, D.C.

DeAR MR. CHAIRMAN : Enclosed please find additional testimony to accompany
my original testimony of March 17, 1980 pertaining to H.R. 4006 and H.R. 6687.

I would appreciate these materials being included in the record.

Thank you very much,

Sincerely,
MELvIN H. EVANS.
Enclosures.
ST. THOMAS-ST, JORN CHAMBER OF COMMERCE, INC,,
March 18, 1980.
CHAIRMAN,

Subcommittee on Trade, Committce on Ways and Means, House of Representa.
tives, Washington, D.C.

DeAR MRB. CHAIRMAN : On behalf of the St. Thomas-St. John Chamber of Com-
merce, I am presenting our views on H.R. 4006 and H.R. 6687, legislation related
to products manufactured in the Territories of the United States and shipped
to the United States mainlaud.

The Chamber of Commerce, representing more than 400 businesses on the
islands of St. Thomas and St. John, supports the passage of both proposals as
vital links in maintaining and expanding a viable manufacturing sector in the
U.S. Virgin Islands.

In outlining our position on this legislation, it is important for us to stress two
key points. First, virtually every business in the U.S, Virgin Islands is a small
business. Second, small business in the U.S. Virgin Islands is a fragile entity.

Not only does it face every other problem and obstacle confronting stateside
small business, e.g., inancing, inflation, regulations and taxes, the business com-
munity of the U.S. Virgin Islands often suffers from the very factors that make
the Caribbean so attractive to others—a tropical climate, off the beaten path and
a slow pace of life.

Separated from main sources of supplies and commodities by miles of ocean, the
Yirgin Islander in business is often a captive of common carriers, faced with
grossly irregular deliveries, escalating shipping rates and frequent breakagec,
loss and pilferage.

Add to this basic supply problem the fundamental dependence of the island
economy on tourism and the severe effect of the tropical environment on equip-
ment, machinery and vehicles, one begins to believe the old island saying that a
very small businessperson in the Virgin Islands is entitled to at least one
bankruptey.

By iIncreasing the allowable percentage of foreign parts or materials from
50 percent to 70 percent under General Headnote 3(a) of the Tariff Schedules
of the United States for U.S. Virgin Islands manufactured products marketed in
the U.S., H.R. 4008 will bring all U.S. Virgin Islands manufacturers back to
parity after inflation, devaluation of the U.S. dollar and relaxation of U.S. tarift
regulations related to most favored nations have virtually eliminated the incen-
tive that U.S. Virgin Islands firms previously had. This increase has been already
granted for watch assembly manufacturers in the territories of the United States.

The erosion of this incentive is reflected by the termination of operation by
23 islagd manufacturers involve? in Headnote 3(a) eligible activities between
1971-78.

Unless H.R. 4006 is adopted, we fear that not only will additional firms civse
their doors but few if any new manufacturers will establish operations on the
islands, further compounding our difficult economic and unemployment problems.

H.R. 6687 will allow up to an 18 month period for Headnote 3(a) raw materials
to be incorporated into the manufacturing process in the territories of the United
States before the finished product is shipped to the United States.

Since such raw materials are obtained from conutries under the Generalized
System of Preferences, manufacturers in the U.S. Virgin Islands and the other
territories need the latitude of several months in which to handle the incoming
commodities before the manufacturing process is completed and the finished prod-
uct is transported to the United States. Otherwise, the firm could be caught
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with unuseable raw materials if the United States withdrew the G.S.P. designa-
tion from a particular country supplying a raw material to a territorial
manufacturer.

Both of these proposals are important to the existing manufacturing tirms now
on our islands as well as serving as an incentive for the establishment of future
companies. As the public and private sectors of the U.8. Virgin Islands work to-
gether to bring significant diversification to our tourism-dependent economy, the
support of this Committee and the United States Congress through enactment of
this legislation is requested and will be deeply appreciated.

Sincerely,
WILBUR LAMOTTA, President.

Mr. GiBeoxs. Thank you.

As I stated in the beginning, the job that you two gentlemen do to
represent these areas is outstanding and we commend you. We know
it 1s tough. We are all interested in our own areas; we tend to forget
that we owe special obligations to people in your territories, and we
think you do a very fine job in reminding us of that obligation and of
representing those people here in this Congress.

And the testimony both of you have given today is very helpful in
understanding the problems. I would hope that we could work out
these differences and I am sure that with your continued guidance we
will want to work these out.

Mr. Vander Jagt ?

Mr. Vaxper Jaer. Thank you, Mr. Chairman.

I want to join you in welcoming our good friends, Tony Won Pat
and Mel Evans to the committee. I agree with you that they do an
outstanding job of representing their areas. I think they have done an
outstanding job this morning in making the case for this legislation. I
hope the committee can be just as successful in working with you this
vear as it was last year, and I hope we can overcome whatever problems
remain on the other side of it.

Mr. Wox Par. Thank you, Mr. Chairman. I think you are very, very
gracious indeed.

M&'. Evans. I certainly want to add my thanks for your very kind
words.

Mr. Gieeoxs. Mr. Frenzel ¢

Mr. Frexzer. Thank you, My. Chairman.

I, too, want to thank Tony and Mel for their splendid testimeny.

As I understand it, Tony, your bill, on which Mr. Evans is a
cosponsor, is the same bill as this subcommittee and the House passed
last year, except that the Rostenkowski amendment has been deleted.
Is that correct?

Mr. Wox Par. That is correct.

Mr. Frenzer., And, Mel, your bill, H.R. 6687, is the same bill, except
that you want to get into the rum problem in addition ?

Mr. Evaxs. Yes, it is a very simple bill, attempting to take care of
the rum problem, the molasses problem.

Mr. Frexzer. Mr. Chairman, I share the other members’ enthusiasm.
I remember last year we went through the agonies of trying to get
a bill we all thought was acceptable. We were disappointed when the
Senate didn’t pass it. I hope we can pass it this year.

I would say, with respect to the Evans bill, I am extremely dis-
appointed that somebody, the Customs Service, I guess, makes the
interpretation that somehow what was duty free at one point becomes
dutiable if you ship it to the United States in a different form.



143

I always thought you were part of the United States and I continue
to suffer under that delusion, and I think the idea of assuming that
it should be different in case a country should lose GSP status or other
status is absurd.

So, if we have to pass your bill to impress that on the Services,
I guess we will, but it is a little disappointing that they would put
you to having to deliver this bill to us.

Mr. Evans. Well, I certainly agree with you, but as my colleague,
Mr. Won Pat pointed out, sometimes an administrative rule is fairly
arbitrary, and we have to live with them until Congress rules other-
otherwise. :

Mr. Frexzen, I might add, that is the kind of thinking that has
made the legislative veto—which is a somewhat doubtful tool—has
made it inevitable, I guess.

I think you both. I hope your bills get passed.

Mr. GiBsoxs. Mr, CAREY ?

STATEMENT OF RAYMOND J. CAREY, PRESIDENT, CRUZAN
CHEMICALS, INC., ST. CROIX, VIRGIN ISLANDS, ACCOMPANIED BY
JOHN S. MONAGAN,

Mr. Carey. Thank you, Mr. Chairman, and I would like to add to
the kind words by Dr. Evans, that he probably doesn’t realize it, but
10 years ago when he was Governor we started our firm down there;
he probably wouldn’t even remember me.

However, my name is Raymond J. Carey, and I am president of
Cll'uzan Chemicals, Inc., located at Peter’s Rest, St. Croix, U.S. Virgin
Islands.

I am testifying today in support of H.R. 4006 on behalf of Cruzan
Chemicals, Inc., a manufacturer of dyes for the textile industry which
are classified as benzenoid chemicals in the Tariff Scheduies of the
United States, Annotated (1980) under schedule 4, part 1-C.

Cruzan Chemicals, Inc., is a small business concern incorporated
under the laws of the U.S. Virgin Islands and has been operating for
approximately 10 years on St. Croix. Our employees range in number
from 12 to 15 persons, depending on production. The company con-
tributes annually approximately $785,000 to the economy of the Virgin
Islands. Approximately $125,000 goes to employees, $255,000 to ex-
penses on St. Croix, and approximately $530,000 to the Virgin Islands
Government for customs duties, excise, gross receipts, and payroll
taxes.

The firm imports benzenoid dye crudes from f.1-1zm sources and
processes and ships them to the U.S. mainland for ssie. The products
are currently entered duty free under general headnote 3(a) of the
Tariff Schedules of the United States because they meet the require-
ment of not having more than 50 percent of foreign material in the
finished product. )

The 50-percent requirement measurement is curreatly appraised by
[.S. Customs as 50 percent of the registered American selling price,
ASP, of the benzenoid product.

The Trade Agreements Act of 1979 eliminated the American selling
price as a basis for customs appr‘aisal. No alternate method was estab-
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Jished for benzenoid products of insular possessions, except the stand-
ard transaction value currently used.

Under the Trade Agreements Act of 1979, title IT, which, inciden-
tally, includes pharmaceuticals manufactured in the insular possessions
and shipped to the United States, will be subject to the same duty rates
and treatment as similar imports from foreign sources.

On or about July 1, 1980, U.S. Customs will evaluate all imports,
including products of the insular possessions, under a value hierarchy,
a progression consisting of six bases of value: transaction value, trans-
action value of similar merchandise, deductive value, computed value
and value if other values cannot be determined.

Customs gives first preference to transaction value or invoice value.
It is our judgment that Customs will select transaction value as the
logical appraisal method for products of insular possessions.

Under general headnote 3(a), benzenoid chemicals that currently
meet the 50-percent test using ASP as the apprasial measurement will
not be able to meet the new standard 50-percent requirement of the
transaction value or any of the bases mentioned above and survive.

Our type of industry is capital intensive, subject to high raw ma-
terial costs, while the market value of many of the products is de-
pressed in the United States. The world inflation rate and the escalat-
ing costs of benzenoid raw material—dependent on oil refinery prod-
ucts as a base—presents us with ever-increasing foreign raw material
costs.

Under present cost and under general headnote 3(a) as presently
written, we would have to invoice at twice the cost of the foreign raw
material.

For example, if the foreign content in our product were $10 per
pound, we would have to invoice at $20.01 net per pound, and within
a month, for example, if the foreign content cost rose to $15 per pound,
we would then have to invoice at $30.01 net per pound. The product
would be effectively priced out of the market and we would cease
operations.

General headnote 3 (a) now permits watch assemblies in the insular
possessions containing as much as 70 percent of foreign parts to enter
the United States duty free.

We submit that this provision for the watch industry alone is dis-
criminatory; all industries operating in insular possessions should be
entitled to equal treatment, since all face the same problems.

In reviewing H.R. 4006, the only remedy for our type of industry
appears on page 4, subpart A ; namely, “Temporary Tariff Treatment
of Certain Products of the Insular Possessions.”

We support temporary relief as opposed to no relief, but we would
prefer the same treatment as the watch industry received and have
legislation on a permanent basis to justify further expansion for facil-
ities and work force.

There has been fear expressed in the past that by allowing a 70-
percent minimum of foreign content, so-called post office box indus-
tries would be created. Under present general headnote 3(a), U.S.
Customs determines if the product is, first, a product of the insular
possession and, second, if it meet the foreign content of not more than
50 percent, versus the appraised value. Customs currently monitors
insul  industries by physical inspection, audits and reports.



145

Under general headnote 3(c) of the TSUS, countries designated
“beneficiary developing, countries” receive special duty treatment for
purposes of the general system of preferences, GSP. When eligible
articles are admitted into the United States, they receive duty-free
treatment. The light industries in the U.S. insular possessions should
receive more favorable treatment than the GSP nations.

In conclusion, we support H.R. 4006 as a temporary remedy or re-
lief in law because time is running short for benzenoid and other light
industries in the insular possessions. We hope and trust that the
temporary time provided will allow a bill of a permanent nature to
correct the present inequities in general headnote 3(a).

This bill will help to maintain the competitive position of light
manufacturing industries, stimulate growth in the private sector and
contribute taxes to the insular governments and income to the resi-
dents of the possessions.

Mr. Giegons. Thank you, Mr. Carey, and thank you for bringing
this matter to our attention.
| We thank the panel. We are glad to see our friend, John Monagan,
\ere.

John, we welcome you back.

Mr. Mo~aeaN. Thank you. I den’t have the same compulsion to
speak that I had when I was in your position, so I won’t impose on
your time, Mr. Chairman.

I would simply say I agree with everything that the witnesses have
said here.

Mr. GisBons. Well, you were always very effective and one reason
you were very effective was because you had something to say, and
you said it briefly.

Mr. MonacaN. I hope I have one more opportunity to be effective.

Mr. Giseoxs. Thank you all for coming.

Mr. Frexzer. Mr. Chairman, when the bill is passed, the subcom-
mittee will look forward to an invitation to inspect all of the good
works we have done.

Mr. MonNacaN. Including the rum factory.

Mr. Frenzer. Exactly, and maybe some samples.

Mr. Gieons. Before you all leave, John, John Monagan, let me have
your attention. We will probably have to amend this bill to change its
effective date, because such a time has elapsed ; and if any of you have
any objections to it, maybe you ought to be heard on that subject
right now.

The effective date would apply for the period of January 1, 1979,
through December 31, 1981.

Mr. MonacaN. That should be changed to begin July 1, 1980.

Mr. GiBBoxns. You think that should be changed ?

Mr. Evans. Definitely. We didn’t think it would get through early
this year. July 1 or January 1 of 1981, either July 1 of 1980 or Jan-
nary 1 of 1981.

Mr. GiBBoNs. Just as long as we don’t shorten the bill, but just move
it forward.

Mr. Cagrey. Excuse me, but July 1, 1980, may be very important for
benzenoid because if the American selling price is off by July 1, then
we would have to shut it down for 6 months.

Mr. Gyeoxs. We will hope we can get it through Congre:s by that
time. You all don’t want us to have to reliquidate all of the bills that
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have come in since the time the bill was introduced, and that is the
change we are probably making in it. '

Thank you very much.

Mr. GiBeons. We are going to hear witnesses on HL.R. 5961 at another
date; that is the LaFalce bill.

The next bill is H.R. 5829 by Mr. Hamilton, for the relief of the
Foundry United Methodist Church.

Mr. Hamilton, you may proceed as you wish, and we are certainly
glad to have you here.

STATEMENT OF HON. LEE H. HAMILTON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF INDIANA

Mr. Hamivron, Thank you, Mr. Chairman and members of the sub-
committee.

This is a very simple bill; it simply requests that we provide a duty-
free entry for six bronze bells that were imported by the Foundry
United Methodist Church of this community.

My statement, I think, need not be read; it tells you a little about
the Foundry United Methodist Church. I know the administration
has some objection to the bill on the basis that a domestic concern was
an alternative source for the church bells.

The response that the church makes to that is that the tonal quality
of the European chimes was such that they felt that the American
producer was really not of the same quality or really a competitor
with the European firm.

So, we ask for this special consideration and we recognize it is spe-
cial consideration on the basis of the fact that it is a charitable in-
stitution, and that the bells of this quality could not have been pur-
chased in the United States, so they did have to go to Europe for
them. We ask that the subcommittee consider carefully our request for
the duty-free entry of the chimes.

[ The prepared statement follows:]

STATEMENT OF HON. LEE H. HAMILTON, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF INDIANA

Mr. Chairman and Members of the Subcommittee on Trade, I appear before
you today in support of H.R. 5829, a bill which I have introduced to provide for
the duty-free entry of six bronze bells imported by Foundry United Methodist
Church. These bells are now installed in the belfry of the church, which is located
at 16th and P Streets in downtown Washington.

Foundry United Methodist Chureh is an historic church in the Distriet of
Columbia, initially established in 1814 by iron workers in a foundry located on
the waterfront in Georgetown. The congregation first worshipped in the foundry
itself, and hence the name, which the church retained when its location was
changed, first to 14th and G Streets, and finally in 1903 to its current sanctuary
at 16th and P Streets.

Foundry is an urban, downtcwn, integrated congregation seeking to serve the
needs of its inner city neighborhood. It has many programs of outreach to the
residents of that area, ranging from a preschool educational program to pro-
grams for feeding the elderly.

The bells, which are the subject of this bill, were dedicated and first rung
as a part of the nation’s bicentennial celebration on July 4, 1976. They are rung
for worship services on Sunday mornings, at noontime daily, and at other times
of celebration. The bells have a unique tonal quality which motivated their pur-
chase from the Ruetschi Foundry in Aarau, Switzerland. When Foundry Method-
ist Church purchased the bells, they had mistakenly assumed that church
bells could be imported duty-free as religious articles intended for religious use.
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ngzead, they were obliged to pay a duty before the bells could be releaged from
stoms.,

Mr. Chairman, I understand that the duty involved is a little over $2,000 and
that the Subcommittee on Trade has in the past provided for duty-free entry
of bells for charitable institutions. I most respectfully request that H.R. 5829,
to provide for the duty-free entry of the bells for Foundry United Methodist
Church, be favorably reported by this distinguished Subcommittee.

Mr. GisBons. Thank you,

Mr. Hasavrox. And, of course, I ask that my statement be put into
the record.

Mr. Gisoxs. Your full statement will be included in the record, and
we appreclate your interest in this matter. These are the kinds of
tough problems that Members have to face every now and then.

Mr. Haxrrow. It is a very small sum of money, Mr, Chairman, but
quite large in terms of a total budget of a charitable institution, and
action by the subcommittee and the committee and the House would
be very much appreciated.

Mr. Frexzer. Mr. Chairman, I remember that in the case of an
organ last year, we were obliged to override the objections of the ad-
ministration, who felt that there was something comparable. But, in
that case as in yours, there was quite a distinction, quite an artistic
distinction, between the two products, and I hope the committee will
act, too.

I thank you.

My. Haxiuron. Thank you very much.

Mr. GisBoxs. The staff has called to my attention that we have a
witness here on H.R. 5875, Mr. George Rosenfield, who has an impor-
tant engagement.

Please come forward and we will hear you now.

STATEMENT OF GEORGE G. ROSENFIELD, PRESIDENT, TASCO
SALES, INC., MIAMI, FLA.

Mr. Rosenrierp. Well, first of all, I am very grateful for being
taken out of turn.

Mr. Gieeoxs. Well, we apologize for all the people that were sup-
posed to be ahead of you. If you will just sit down, we will put your
entire statement in the record and you may proceed as you wish

[The prepared statement follows:]

STATEMENT OF GEORGE G. ROSENFIELD

My name is George G. Rosenfield, president and chief executive officer of Tasco
Sales Incorported, of Miami, Florida. I appear today as probably the largest
importer of prism binoculars from the Far East, that is Japan, Korea, and Hong
Kong, to urge that you report favorably H.R. 5875.

This is the bill introduced by Congressman Sam Gibbons of Florida and Nor-
man Mineta of California for the purpose of amending the Tariff Schedules of
the United States to repeal the duty on certain field glasses and prism binoculars.

A companion measure, Section 18 of H.R. 3122, has been favorably reported by
the Senate Finance Committee and currently awaits the opportunity to be con-
sidered and voted on. Incidentally, on two previous occasions, the Senate has
passed & bill for this purpose but the House failed to act because it was too late
in the sessions involved.

At any rate, as an American importer, I currently pay an 18.5 percent ad
valorem duty on prism binoculars from Japan while I can enter these same
binoculars from Korea, Taiwan, and Hong Kong duty free because of their CSP
(General System of Preferences) status as countries.
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Prior to January 1, 1980, I had to pay the old 20 percent duty rate, which has
now been lowered to 18.5 percent due to the operation of the first staging phase
of the Multilateral Tariff Negotiations (MTN) that was appreved late last year.

With your permission, may I show the Subcommittee three identical prism
binoculars, all Tasco Zip binoculars identified as Model 304Z from Japan, Model
2000 from Hong Kong, and Model 3000 from Korea. The Japanese model whole-
sales at about $31.50 and retails for about $40 to $50. The Hong Kong version
wholesales for about $22.50 and retails for about $30 to $35. The Korea sample
wholesales for about $22.58 and retails for about $30 to $35, the same as for its
Hong Kong counterpart.

Please examine these three prism binoculars carefully. You will see that all
three are just about identical, except for the country of origin. The Japanese
medel, partly because I must pay a substantial 18.5 percent ad valorem duty,
retails for five to $15 more.

And who has to pay the difference? The American consumer.

Pass H.R. 5875 and equalize their tariff treatment, so that all prism binoculars
may enter duty free.

The samples are examples of the low-end prism binoculars. Naturally, there
are many, higher priced instruments available, mostly from Japan. And, because
of the ad valorem duty, they have to sell for much more than if there wera no
tariff at all on these optical instruments.

At the same time, it should be noted that binocular production in Taiwan and
Korea, for instance, is dominated and controlled by one or two major operators,
while in Japan this is considered a typc of cottage or family industry, with per-
haps a hundred companies more or less involved in their produetion. This diver-
sity in manufacturing allows me as an importer a great choice and variety of
binoculars as to styles, lenses, etc. The Japanese inform me. though, more and
more of their small factories are going bankrupt because they cannot send in
their finished binoculars, because of the high tariff, and still manage to sell in
the American market. If there is duty-free entry of all binoculars from all coun-
tries the American consumer will be the major beneficiary in terms of prices,
quality, and styles.

There is no commercial production of binoculars in the United States so no
Amerfean workers will lose employment if the tariffs are repealed. Nor will any
American company suffer as a consequence. The big winner, for a change, will be
the consumer, whc will then be able to buy prism binoculars from Japan, Korea,
Hong Kong, or Taiwan at practically the same price.

Prior to 1976, when the GSP went into effect and Korea, Hong Kong, and Tai-
wan becare ifs beneficiaries, Japan controlled 89 percent of the United States
market (1975). Today, as of calendar year 1979, their sharc had dropped to 49
percent. On the other hand, Taiwan increased its share (1975) from 1 percent to
14 percent, Hong Kong from 0.8 percent to 12 percent, and Korea from 3 percent
to 19 percent.

Japan, the country that did the most to popularize ownership of prism binocu-
lars, reduce prices to bring them within reach of the average consumer and
thereby opened up new vistas of beauty and scope, has in effect been penalized
for producing what most consider the most efficient and effective, and the best
and most popular, binoculars.

The average consumer cannot tell from looking casually at all three of the
sample binoculars which are made in Japan, Korea, or Hong Kong. Yet there is
a significant price differential.

If the 18.5 duty is repealed, the American consumer will be by far the most
significant beneficiary. And no American interest—workers, industry, companies,
ete.—will be harmed thereby.

In closing, may I submit for the information of the Subcommittee two docu-
ments that have been developed for informational purposes, both from official
data of the Department of Commerce. One is a tabulation of prism binoculars
from each of the four Far East exporting countries—Japan, Taiwan, Hong Kong,
and Korea—in terms of the net quantity, dollar value, calculated duty, ad valorem
duty rate, dollar value per unit, percentage of market share, and duty paid per
dollar unit for calendar years 1975 to 1979. The statistics do not take into account
the appreciation of the yen and the subsequent devaluation of the dollar and vice
versa.

The other is a recapitulation of the percentage changes from 1975 to 1979 in
terms of “quantity”, “value” and “market share”, again without reference to the
yen and dollar fluctuations.

Thank you for permitting me to appear and testify in favor of the bill H.R. 5875.
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U.S, IMPORTS FOR CONSUMPTION
TSUS 708.5200 PRiSM BINOCULARS
(Net quantity, value, calculated duty, value per unit, market share}

1975 1976 1977 1978 1979
Japan: . .
Net Quantity (units). .. oo oo e es 839,153 1,305,859 1,319,876 1,034,079 691, 064
Value (dollars)......... . 12,622,356 18,382,909 24,518,301 5,776,467 16,630,806
Calculated duty (doliars)..... 2,524,470 3,676,574 4,903,662 4,755,293 3,330,181
Ad valorem duly rate (percent 20.0 20.0 20.0 20,0 20.0
Value per unit (dollars) . 15.0 14.0 13.5 22.9 24,0
Market share (percent). . ..._... 89 77 71 51 49
Duty paid per unit (dollars)................... 3.0 2.8 3.7 4,5 4.8
Chinz (Taiwan):
Net quantity (units). oo oo oo e eeeee e 20,132 84, 524 147, 643 308, 265 278, 808
Value (dollars).....cocoeoe e cacaraneas 210, 808 976,763 1,853,008 4,265,207 4,554,625
Calculated duty (doMars). ... .oocereeoeo 42,161 e ———————— e
Ad valorem duty rate (percent).. 20.0 Free Free Free Free
Value per unit (dollars)...... 10.4 11.5 12.5 13.8 16.3
Market share (percent)..__ 1 4 5 15 13.8
Duty paid per unit (dollars) 20 e ——————————
Hong Kong:
Net quantity (units). .. oo 16, 308 75,303 154, 681 252,513 170, 376
Value (dollars).... ...ooocoecceee e 124,534 901,898 1,697,656 2,773,404 2,393,182
Calculated duty (doMars). .. .o ..oooeeeee o L
Ad valorem duty rate (percent). . ..o oeeen... 20.0 Free Free Free Free
Value per unit (dollars). . ..o 1.6 11.9 10.9 10.9 14,0
Market share (percent)_ ... . ... 0.8 3.8 4.9 12 1.1
Ko Duty paid per unit (dollars). ..o e e eeeae e S L
rea;
Net quantity (units). .. ———- 45, 460 178, 304 322,720 395,929 265, 182
Value (dollars)........ 482,951 2,090,511 4,237,011 5,673,759 3,739,851
Calculated duty (dollars). . - 59l e mm e m———————
Ad valorem duty rate (percent). ... ... ocoeee.. 20.0 Free Free Free Fres
Value per unit (dollars) ..o oo veeeeaeees 10.6 11.7 13.1 14,3 14.1
Market share (percent). .. . ... 3 8.8 12 19 18.8
Duty paid per unit (dollars). . ... .. ...._._. ] e a———

Note: Fluctuation in the yen and the dollar is not reflected in the above data.
Source: U.S, Department of Commerce.

U.S. InpPorTS FOR CONSUMPTION—TSUS 708.5200 PRISM BINOCULARS
Quantity—percentage difference between 1975 and 1979

Japan (—)17.7
China (Taiwan) e e e e e o e e +1, 385
Hong Kong +1, 044
Korea 4583
Value—percentage difference between 1975 and 1979
Japan - *+319
China (Taiwan) - 42,160
Hong KON g o e e e e am 41,921
Korea 4774
Market share—percentage difference belween 1975 and 1979
JAPAN e e (—)50
Total China (Taiwan), Hong Kong, Korea_ +40.7

1 Figures do not take into account the fluctuations of the yen and the dollar.

Mr. RosenrieLp. OK. Basically, beyond the statement as submitted,
I did bring along a couple of examples of binoculars. One is a stand-
ard binocular and the other is a wide-angle binocular; and about all
that I have to add to the statement as submitted is that an excellent
example of the gain to the United States is illustraed by the fact, that
Tasco is now supplying Japanese binoculars, that where we won an
award to supply binoculars to the U.S. Navy, and if we were to lose
more of the binocular makers that are currently still in business, the

63-673 O - 80 - 11
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competitiveness that exists with the award that we just won could very,
very easily be lost.

s an example, we are currently supplying the Navy with bin-
oculars from Japan, where the Government is paying approximately
$125 a pair, and had we not submitted our bid, it is very, very possible
that the next bidder other than from Japan was Zeiss, whose price

uotation was approximately $375 a pair. So we are actually saving
the Government $250 between our Japanese price and the German
price.

Now, beyond that, there are no makers in Korea or Hong Kong or
Taiwan that can really produce binoculars that would give the con-
sumer the variety or the type of quality that certainly the U.S. Govern-
ment would require.

Insofar as importation and sale of binoculars to give you some idea
as to how very, very drastic the change in the market has come into
being, in the year 1976 one of the most common binoculars, the 7 X
35, we sold 37,000 pair in 1976. Our figures dropped to 23,000 in 1977,
and in 1978 to 9,500 pair; and in 1979 in the same model, only 473
pair. So the 18.5 percent duty disadvantage the Japanese are involved
with is really, really putting these Japanese binocular people out of
business ; and I really believe that the administration’s position to take
the duty off the Japanese binoculars is certainly well worthwhile, to
give us the variety and the merchandise at competitive prices that we
all really need.

Mr. Gieeons. Well, sir, I understand the administration favors your
groposal and that there are no competitive manufacturers in the United

tates for this type of field glasses or binoculars; and I hope that if
we do this for the Japanese, ﬁwy will take the same kind of charitable
attitude toward some of our products that come in over there.

We will take occasion to remind them of that from time to time. But
I don’t know of any objection to your bill, and since I am one of the
cosponsors, naturally, I am in favor of it.

But let’s hear from some of the tightfisted members of the committee,
Mr. Frenzel and Mr. Moore.

Mr. FrenzeL. Mr. Chairman, when the gavel is in your hand, I
always like your bills,

Mr. RoseNFIELD. I beg your pardon ¢

Mr. Gieeons. He was saying he likes your bill,

Mr. RosenFierp. Oh, fine, but I really feel that we Americans should
know that the president of the Japanese binocular association, who
happens to be a good friend of mine, back in 1976, his was one of the
better binoculars. In fact, he was party to their producing seven pairs
of binoculars that NASA wanted, and there was no one else who of-
fered to supply them; and he really worked long and hard to satisfy
this NASA requirement; but look what happened to this man’s busi-
ness: In 1976 we sold 7,000 pair of his most popular binocular; in 1977
we sold 2,800 pair of this binocular; in 1978 we sold 1,580; and in
1979 just 1,098,

Mr. Miyata was up here and visited with Mr, Strauss’ assistant, Mr.
Kelly, and at this time he is just about semiretired. I mean, he is actu-
ally teaching rather than making binoculars. He still has a binocular
plant but very little binocular production.
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But when I came out of that meeting with Mr. Miyata after meeting
with Mr. Kelly and getting some interest from Mr. Strauss’ depart-
ment at that time, he said, “Gee, George,”—and this is through an in-
terpreter—he said, “I can easily see that we Japanese have not been as
cooperative as we should have been, and when I get back I am goin
to push some of the things, so that more importations into Japan wil
come into being.” A very, very sincere man, and I sincerely believe
that many, many segments of importations from the States to Japan
have increased, as there is a willingness there. But nobody in Japan
that is in the binocular industry can ever really understand why we
haven’t dropped the binocular duty. In fact, in my estimation we are
actually pushing good, competent workers that are in the binocular
business, which is noncompetitive, and we are shoving these talented
people into other fields that are competitive. It may not be but 2,000 or
3,000 people, but we are losing people who can be producing noncom-
petitive products and they are going off into other fields.

Mr. FrenzeL. What is the matter, did GSP hit Japan ¢

Mr. RosenrFieLp. It really killed them. These people from Korea,
Hong Kong, and Taiwan are dedicated, to bring into minimal assort-
ment at competitive prices. Note there is only one maker in Korea and
the same principal owns the plants in Hong Kong and Taiwan, but
that duty difference has really killed these Japanese ; they have really
gone out of business.

Mr. GieBons. Mr. Moore, do you have questions ¢

Mr. Moore. No questions, Mr. Chairman.

Mr. Giseowns. Thank you.

Mr. RosenrreLp. Thank you very much for letting me catch my air-
plane this afternoon.

Mr. GiBBoNS. Yes, sir,

Well, we next take up Mr. Shumway’s bill, H.R. 5242. Come for-
ward, Mr. Shumway. We are glad you are here. We are sorry to keep
you waiting so long. :

‘We will put your entire statement in the record.

STATEMENT OF HON. NORMAN D. SHUMWAY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. SuuMway. Thank you, Mr. Chairman. I won’t take the time of
the subcommittee to read my entire statement, but just to point to some
of it,fi highlights and I will appreciate it being made a part of the
record.

I would also like to submit at this time a letter addressed to me
from the International Brotherhood of Teamsters, signed by Frank
Fitsimmons, dated March 14, 1980, and have that made a part of the
record as well.

Mr. GieBons. It will be so entered.

Mr. SuumwAy. Mr. Chairman, I appreciate this opportunity to
appear before you and testify on behalf of my bill, H.R. 5242. This
legislation would amend the tariff schedules of the United States to
establish a modest import duty on unrefined Montan wax.

I am a proponent of efforts to encourage the free flow of goods be-
tween the world’s marketplaces and believe that international trade
barriers should be reduced.
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In the case of Montan wax, however, I believe we have a unique set
of circumstances which deserve special attention.

Realizing that maybe members of the subcommittee don’t know
what Montan wax is, as I didn’t, I have some samples that I would
like to share with you, and you might take a look at them.

_ Mr. Gieeons. Fine, we would like to see them. I asked earlier what
1t was.

Mr. SHomMway. I did, too.

Mr. Gieeons. It looks like the stuff I eat for breakfast, or this brown
stuff does, anyway.

Mr. SuumMmway. Montan wax is produced only by one company in the
United States and it is important to note that the only other suppliers
in the entire world are in Communist countries, notably operating in
East Germany. The domestic producer of this product is located in
Ione, Calif., which is a part of my congressional district. The name
of that producer is American Lignite Products Co., and we have re-
ferred to it in the statement here as Alpco.

Alpco mines a soft brown coal called lignite and that lignite in the
United States is the only known reserve of the wax-bearing substance
which is made into Montan wax. When it is processed, after being
mined, it is put into a flaked form and then sold to the manufacturers
of carbon paper, the kind of carbon paper that has only a one-time use.
It appears in everyday business in forms such as credit card sets, com-
puter printouts, ticket stubs, airline tickets and simple business forms.

There has been a history of some price disparity regarding the Mon-
tan wax which has been marketed by Alpco and that which has been
supplied by the East German manufacturers.

On page 2 of my statement I have a chart which indicates the rela-
tive prices of this product, beginning in 1973 and continuing right up
until March of this year.

The members of the subcommittee will notice that the price in the
case of Alpco has risen considerably, while the price offered by the
East Germans has rem:.ined relatively constant, with only a small rise
in the extreme right-hand side of that schedule.

You will notice that the employment of Alpco has corresponded in
a downward rate as the price has gone upward.

The total market during the years depicted in this chart has grown
between 33 and 45 percent; therefore, the amount of product which is
sold in the world by Alpco should conceivably increase, but, on the
other hand, it has not increased. _

I would like to point out to members of the subcommittee at this

oint that the reason for this does not lie in any inefficiency or in any

ack of skillful production on the part of Alpco, but the subcommittee
members should realize that the manufacturers of Montan wax de-
pends considerably on the use of natural gas and solvents. We all know
that the price of those materials has risen astronomically, not only in
the last few months but also in recent years.

On the other hand, the East Germans are capable of manufacturing
Montan wax as a by-product of a coal which is mined and used com-
mercially in East Germany and, therefore, the price of production has
not suffered the same kind of increases we have seen in this country.

Alpco’s price for this product is currently 61.5 cents per pound,
while the price offered by East German producers is 46 cents per
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pound. Moreover, the East German wax is FOB New York, while
Alpco must add 9 cents per pound to transport its product to the east
coast, resulting in a total cost of 70 cents per pound.

In my statement I have set forth some facts which I think rather
well describe the history of a course pursued by the East Germans
which has been aimed at eliminating the only competition which it
has had in this country. This history begins in the early 1950’s and
brings forth the facts that existed then and that have developed since
that time,

Momentarily during the 1950’s there was an easing of the different
price. However, in 1967 there was again an effort made to undercut the
price of the materials sold by Alpco. When that was resolved, the
matter remained in a very static state until 1977, at which time East
Germany again sought to dominate the market by undercutting the
price at which this material could be sold domestically.

As the result, I am submitting to the subcommittee at list showing
the sales loss to the major users of this product in America, the sales
which have been lost to Alpco which formerly were enjoyed by that
company.,

Tlll)e bills paid by American Lignite for natural gas and power have
increased 65 percent in just the last 5 months alone, and the cost of
solvent, as we all know, has skyrocketed some 100 percent within that
same period of time. That fact, coupled with the predatory pricing
policies which have been pursued by the East Germans, have simply
put the American producer in such a condition that it can no longer
compete effectively for the product in this country.

e are suggesting an 1l-cents-per-pound import duty, a figure
derived from the difference in price which existed in July of last year;
and I have set forth in my statement what effect that might have on
the raw material costs for those who are in the business of producing
this kind of carbon paper.

Essentially, it would increase their costs by only 8.8 percent, which
is really not a very significant amount and yet would keep alive what
I think to be a very important American producer and allow him to
compete within this country.

Mr. Chairman, I don’t believe that the sole producer of American
Montan wax should be forced to terminate its operations because of
the underpricing which has been the practice of the East German pro-
ducers. The modest duty of 11 cents per pound on imported, unrefined
Montan wax will not result in an unfair pricing advantage for Alpco
but, rather, it will provide the relief necessary for Alpco’s continued
production and malntenance as an economic entity of importance to
our nation.

Your favorable consideration, therefore, of H.R. 5242 would be the
first step on Alpco’s journey to recovery and I sincerely urge your
support.

Thanks again for the opportunity to be here today.

[The prepared statement and attachment follow :]

STATEMENT OF HON. NORMAN D. SHUMWAY, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

Mr. Chairman and members of the Trade Subcommittee, I appreciate the
opportunity to appear before you today to testify on behalf of my bill HLR. 5242.
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This legislation would amend the Tariff Schedules of the United States to estab-
lish a modest import duty on unrefined Montan wax. I am a proponent of efforts
to encourage the free flow of goods between the world’s market places, and
believe that international trade barriers should be reduced. In the case of Montan
wax, however, a unique circumstances exists which deserves special attention.

Montan wax is produced by a single company in the United States and it is
important to note that there are no other wax suppliers except those operating
in Communist countries. The domestic producer is the American Lignite Products
Ciomxi)any (ALPCO) in Ione, California, which is located in my Congressional
district.

American Lignite mines a soft brown coal called lignite from its mine near
Ione, which is the only known reserve of wax-bearing lignite in the free world.
The mined lignite is petrochemically processed to remove the Montan wax.
After further refining, the extracted wax is sold in flaked form to one-time carbon
paper manufacturers. These carbon paper manufacturers use Montan as a flow
agent in making the inks used in carbon paper. The coated papers are sold to
manufacturers of business forms, credit card sets, computer print-out forms,
ticket stubs, and similar business forms.

According to the President of ALPCO, Mr. Jack Hounslow:

“Competition for Montan wax comes exclusively from East Germany. It has
been very difficult to compete with this Communist controlled country since their
chief business is using lignite as a fuel source with wax being a by-product.”

From 1973 until 1977, the price for East German wax and the American wax
was relatively equal. ALPCO’s share of the market remained constant at about
60 to 65 percent. However, as the following chart illustrates, the past three
1s‘:ezzn's reveals the price disparity between ALPCO and the East German manu-

acturer,

PRICE PER POUND OF MONTAN WAX

. East German ALPCO
Year ALPCO price! price? employment
$0. 254 $0. 25 28
L3445 28

36 .39 26
385 .39 27

43 .39 )

46 .39 ')
475 .39 24
495 .41 22

52 Al 22
516 .46 20

1 F.0.b. Amador County, c:lif (add $0.07 per pound to New York—recently raised to $0.09 per pound).
1 F.0.b. New York warehou
3 Price control in effect in Unitod States.

Although domestic shipments for these years have been relatively constant, it
is important to note that the total market has grown betwen 33 and 45 percent.
Unfortunately, ALPCO’s share of the domestic market has decreased approxi-
mately 50 percent.

The American Lignite Company’s current price is $0.615 per pound while East
Germany’s is $0.46 per pound. Moreover, the East German wax is F.0.B. New
York while ALPCO must add $0.09 per pound to transport its product to the
East Coast resulting in a total cost of $0.70 per pound.

East German producers have been able to consistently keep their price low
while the price for ALPCO wax has increased 43 percent in the last three years.
I do not believe the East Germans have been immune from inflationary pres-
sures, but rather have embarked on a course aimed at eliminating the only free
world competitor. This is not their first attempt but a continuation of predatory
pricing techniques which date back to the mid 1950’s.

ALPCO’s president explains, “Back in 1954 and 1955, when American Lignite
was first trying to establish itself as a supplier of Montan wax, the East Ger-
mans made a valiant and nearly successful attempt to eliminate the American
competition.”

On October 10, 1955, then Secretary of Commerce Sinclair Weeks wrote to the
Chairman of the Committee on Ways and Means: “On the basis of past experi-
ence we have observed that the Soviet bloc frequently sets export prices at any
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level required to market a commodity, regardless of production cost.” Further,
Secretary Weeks observed, ‘‘the price of imported Montan wax has been steadily
declining since 1946 when the U.S. producer started operations.” The information
in the table below is extracted from the Secretary's letter. It is extremely im-
portant to note the price charged by the East Germans in 1946 is more than they
are charging in 1980.

Per pound

German

selling

price

in the

Year: . - Unted States t

1046 oo — e — e — e $0. 50-0. 56
1047 e —————————————— 0.45
1048 e —— - 0.33
1040 e e m——m—————— 0.19
1050 - —— 0.16

08 e e e e ——— e ——————— 0.13-0. 16

1082 e — e —————————————————— 0.13-0.16

1988 e - 0. 12-0. 135

1934, quote as low as 9 and 10 cents

! Information slg)cplled by Sinclalr Weeks, Secretary of Commerce, to the Committee on
Ways and Means, Oct. 10, 1

At a hearing before the U.S. Tariff Commission, under Section 201(A) of the
Antidumping Act of 1921, the East Germans rather abruptly and voluntarily,
through their shipping agent, agreed not to export any more wax to the United
States at a price less than fair market value.

During the next ten years the market price of Montan wax stayed relatively
stable with little difference in price between the domestic and East German wax.
However, in 1967, the East Germans again attempted to undercut ALPCO prices
by offering their Montan wax at $0.06 under U.S. prices. In addition, they offered
freight allowances to major customers. It was not until ALPCO officials peti-
tioned Congress for relief did the Fast Germans bring their prices in line with
those of the American company. During the ten year period which followed, from
1967 to 1977, East German prices remained comparable to those in the U.S.

For the third time, East Germany is again threatening the American Montan
wax business by underpricing. From 1977 to the present ALPCO has been beset
by worsening economic conditions which have been augmented by East Germany’s
low prices. The chart below lists the customers and quantities purchased by them
from American Lignite before the latest price differentials developed.

Sales to East Germans

Customer name and location: Rales lost
Moore Business Forms: in pounds
Nocogdoches, TeX. .o ———————————— 300, 000
Honesdale, Pa. ... 250, 000
Visalia, Calif . mee — -— 200,000
Standard Register Co., York, Pa .o 320, 000
Arnold Graphic, Hagerstown, Pa . oo 150, 000
Southwest Carbon, Parsons, KanS. oo oo e mmee e 80, 000
Stenno Carbon, Portland, Oreg. . o e 80, 000
Ideal Carbon, Brooklyn, N, Y. o e me 50, 000
Duplex Products, Sycamore, Il e 30, 000
Miscellaneous small USerS_ . . o e e 100, 000
T OtAl o e — e ———— 1, 560, 000

To continue operations, ALPCO has been forced to reduce their hourly payroll
by seven employees—a reduction of one-third of its labor force.

In the last five months, American Lignite’'s natural gas and power bills have
increased 85 percent while the cost of solvents have skyrocketed 100 percent, Both
natural gas and solvents are used in large quantities to produce Montan wax and
therefore must be reflected in ALPCO’s selling price.

The following analysis is offered to confirm the predatory pricing policies of
East Germany during recent years. As you know, no official exchange rates exist
between East and West Deutchmarks. Since relative parity is maintained, a
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conversion of U.S, selling prices to Wesi German Deutchmarks illustrate the un-
dercutting technique utilized by the East Germans,

Deutsche U.S, dollars Selling price

marks per per deutsche Base year U.S. selling in 1975

Year U.S. dollar1 mark! 1975 (percent) price U.S. doliars
2.62 0.3814 100 $0.39 $0.39

2.36 .4233 90 .39 .35

2.10 . 4751 80 .39 .31

1.86 . 5375 70 .41 .29

1.78 .5618 67 .45 .30

1 Compiled by the International Division of the Bank of America.

In real terms, the actual realized price to the East Germans has declined from
$0.39 per pound to $0.30 per pound. Although the East German selling price has
increased $0.06 per pound in five years, it translates to only three percent an-
nually, This does not compare with increases in product prices for other German
goods given the decline in the value of the American dollar. Thus, given the
decline in the actual realized price and only a moderate increase in the selling
price, it is clear that the only motive of East Germany is to drive its only
competitor out of business.

To evaluate the impact of the $0.11 per pound import duty on the customers
of Montan wax, I have provided the following chart.

TYPICAL RAW MATERIAL COSTS OF 1-TIME CARBON PAPER (NK

Ingredient Percent vsed Cost per pound  Cost in formula

Before the $0.11 per pound duty:

Montan wax. hmmmcesemmmmneseemmrmmmeamm———— 8 $0. 46 $0.037
Oif......... . 32 .22 .070
Paraffin wax. . 40 .23 .092
Carbon black. ... reeeeeeacecarasrcmnnccee cameanns 20 .15 .030

Total cost per poURd. ... .. oe oo eeecmcecemecrenrracsramnasaccamcannamasammamancn .229

After the $0.11 per pound duty:

Montan wag_._'i ________ y ............................... 8 .57 . 046
[ 32 .22 .070
Paraffin WaX.. . oo e eemcecmeennanascmnasanmamas 40 23 .092
Carbon black. . - o vee oo e e vamnme—e e a——— 20 15 030

Total cost per pound. . . . ..o cccce e cccsemceiccm e mmawmemaamenanan 238

The total cost per pound of one-time carbon paper ink would increase only
one cent. Further, this duty weuld inflate raw material costs by only 3.8 per-
cent—hardly a significant amount in these days when the annual rate of inflation
hovers at 20 percent.

Mr. Chairman, I do not believe the sole .\merican producer of Montan wax
should be forced to terminate operations as a result of East Germany's under-
pricing. The modest duty of $0.11 per pound on imported unrefined Montan
wax will not result in an unfair pricing advantage for ALPCO. Rather, it will
provide the relief necessary for ALPCO’s continued production and maintenance
as an economie entity of importance to our nation. Your favorable consideration
of H.R. 5242 would be the first step on ALPCO’s journey to recovery and I
encourage your support.

Thank you again for the opportunity to testify and I would be pleased to
answer any questions you might have.

INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN & IIELPERS OF AMERICA,
Washington, D.C., March 14, 1980.

Congressman NORMAN I). SHHUMWAY,
U.S. House of Representatives,
Washington, D.C.

DEAR CONGRESSMAN SHUMWAY: The International Brotherhood of Teamsters
is deeply concerned about the problems created by imports sold in the United
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States at below market costs, These imports cause market disruption and result
in the loss of American jobs.

Just such a case is before the House Ways and Means Subcommittee on
Trade. Montan Wax is being imported from East Germany at a cost well below
the cost that an American company can produce the wax. In fact, it is so far
below costs that the American company is not able to compete.

American Lignite Products is the only producer of this wax in the United
States. If it were to go under, we would be forced to rely on East Germany
imports for our entire supply of this product. It would also result in the loss
of jobs for Teamster members.

On behalf of our members employed by this company and all American
workers who are threatened by under-priced imports, we urged Congress to
take steps to remedy this situation.

We urge your support for H.R. 5242, as it refers to this case, and request
that your committee review the impact of such imports from non-market, state
supported, industries.

Sincerely,
FrRANK E. FITZSIMMONS,
General President.

Mr. Gieeons. We appreciate your bringing this matter to our atten-
tion. Frankly, you have educated us. I didn’t know such a product
existed. I appreciate the light you have thrown on such a situation.

Mr. Moore ?

Mr. Moore. Thank you, Mr. Chairman.

We have a problem here we have run into before. Do you have any
information at all as to what is the cost of production of Montan wax
in East Germany? I see your 1973 through March 3 of 1980 compari-
sons, and it shows the upward trend of Alpco’s price and a relatively
stable trend in the East German price.

Now, do you have any information on their cost of production? And
here is why we run into the problem of how you determine cost of pro-
duction in a state-owned economy, but do you have any information
on that?

Mr. Suumway. That is an excellent question, but I think it is par-
ticularly critical in this regard with reference to this bill, because of
the fact that the only other source of production in the world outside
of this one company in America lies behind the Iron Curtain. It is
therefore impossible for us to get accurate production figures. We can
simply interpret from the production history between the companies
supplying this product to the users of the world that there has been a
course which has been consistently followed by the East Germans of
undercutting the price domestically.

But I can’t provide the kind of statistics that the gentleman has re-
quested. T wish I could, simply because of the fact that we are——

Mr. Moore. Don’t feel bad; Treasury can’t do it either, when it
comes to a state-run economy.

Let me ask you, do you have information on what the East Germans
are selling this to anybody else for?

Mr. SHumMway. Yes, sir; we have that information, and that indi-
cates very closely that they are selling in other countries of the world
at a price well beyond what they are charging to Ainerican customers.
That, again, indicates to us that the attempt is deliberate to undermine
the American market.

Mr. Moore. Mr. Chairman, I would like to ask the record be left
open and could you furnish us that information, of what countries
and what price?

Mr. Stroamway. Thank you. I will do that.
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[The information follows:]

CONGRESS OF THE UNITED STATES,
HoUSE OF REPRESENTATIVES,
Washington, D.C., March 81, 1980.
Hon. CHARLES A. VANIK,
Chairman, Subcommittec on Trade, Committee on Ways and Means, Cannon
House Office Building, Washington, D.C.

DEAR MRB. CHAIRMAN : At the miscellaneous tariff bill hearing on Monday 17
March 1980, two questions were raised by Congressman W, Henson Moore during
my oral statement on H.R. 5342, a bill to impose a $0.11 per pound tariff on
imported montan wax. My purpose in writing today is to provide supplemental
information for the subcommittee consideration.

I have attached a copy of a letter from Mr. Jack Hounslow, President of Amer-
ican Lignite Products Company of Ione, California. As you know, Mr. Hounslow’s
company is the only free-world producer of montan wax and is suffering from
predatory pricing techniques by East Germany, the world’s only other producer
of montan. I respectively request his letter be made part of the permanent record
of the 17 March 1980 hearing.

Congressman Moore asked about the price charged by the East Germans in
other countries, and on page 5 of Mr. Hounslow’s letter, there are facts provided
which support the argument that East Germany is actually charging more, in U.S.
dollars, for its montan wax abroad. The East Germans sell their wax per pound
at $0.61 in Canada and at $0.71 in Japan—well over the $0.47 charged in the
United States. This $0.14-$0.24 per pound differential exemplifies the East Ger-
man goal of undercutting American Lignite Products Company.

Further, Mr. Moore asked what the recent inflation rate is in East Germany.
Although exact figures are unavailable, it is clear that because of East German
economic policies, inflation is greatly suppressed due to its controlled economy
which subsidizes product prices.

I appreciate your consideration and urge your support for H.R. 5242,

With best personal regards,

Sincerely,
NorMAN D. SHUMWAY,
Member of Congress.

Enclosure: Letter has been retained in Subcommittee file; however, page 5
follows in response to Congressman Moore's first question.

V. COMPETITIVE PRICING IN INTERNATIONAL MARKETS

While the East Germans sell their product in the U.S. for approximately $.47
per pound their pricing in other countries is quite different. In Canada, for
example, their F.0.B. prices in Montreal or Toronto are the equivalent of $.61
U.S. or the same as our U.S. price. In Japan their price is 390 Yen per kilo. This
(ii:rzlilislates to $.71 U.S. using the current currency exchange of 247 Yen per U.S.

ollar.

I believe the question should be asked, why is it that only in the U.S. is the
price maintained well below fair market value. I believe you told me thut when
Mr. Baldini was asked at what price he sells German montan in Canada, he
responded “‘approximately the same as the U.S.”

I doubt if the Subcommittee would accept this response knowing the facts.
Even if the $.11 tariff were added to their U.S. price ($.47) their price would still
be $.03 below the American producer’s. For your information both the Canadian
and Japanese price quotes were obtained from independent wax importers in
those countries and are consistent with the prices revealed to us by our customers.

Mr. Moore. The second thing, again, is that we have trouble com-
putm,g what inflation is in a state-run economy. By fiat, they say
“We don’t have inflation,” and that is it. They just order it out of
existence or something. But can you look at the East German economy
in terms of inflation so we can take their prices and compute whether
their price is below inflation, which would be corroborative evidence
that they are, in fact, trying to drive your constituent out of business
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Mr. SHuMway. I am not sure, in response to the gentleman’s ques-
tion, that we do have accurate figures to describe the right rate of
inflation in East Germany, but we do have figures that pertain to the
exchange rate between the U.S. dollar and the German deutsche mark;
and I have that set forth in my statement in some detail, at least for
the years 1975 through 1979, indicating that based upon the corre-
sponding values between those units of currency, the selling price has
gone down in the United States for the East German Montan wax.

Mr. Moore. OK. Thank you very much. '

No questions.

Mr. Giseons. Thank you.

Mr. SuuvMway. Thank you, and I will submit that information for
the record.

Mr. Giseons. Mr. Baldini.

STATEMENT OF ROBERT A. BALDINI, EXECUTIVE VICE PRESIDENT,
STROHMEYER & ARPE CO., INC., MILLBURN, N.J.; ACCOMPANIED
BY W. N. HARRELL SMITH, COUNSEL; AND ELLIOT TREIBER,
VICE PRESIDENT

Mr. Bawoint. My name is Robert Baldini and I am executive vice
president of Strohmeyer & Arpe Co., Inc., of Millburn, N.J. The
gentleman on my left is Mr. Harrell Smith, our counsel of the law firm
of Chapman, Duff & Paul, and the gentleman on my right is Elliot
Treiber, vice president of my company.

T am submitting my entire statement for the record.

hMg GeBons. We will put that entire statement in the record. Go
ahead.

[The prepared statement follows:]

STATEMENT OF ROBERT A. BALDINI, EXECUTIVE VICE PRESIDENT, STROHMEYER &
ArpeE Co., INC.

My name i3 Robert A. Baldini and I am Executive Vice President of Strohmeyer
& Arpe Company, Inc., the only importer of crude montan wax into the United
States. I am a graduate of Princeton University in International Relations. Since
the end of World War II, I have been actively engaged in the sale and importa-
tion of natural waxes, first with W. R. Grace and Company, and since 1972, with
Strohmeyer & Arpe Company, Inc., of Millburn, New Jersey. I have been engaged
in U.8. sales of crude montan wax, in particular, since 1965.

Strohmeyer & Arpe C :mpany, Inc. has imported crude montan wax from Ger-
many, now the German i 2mocratic Republic (GDR), since 1907 except during
the First and Second World Wars. The company is entirely independent of its
supplier. Strohmeyer & Arpe determines what the prices will be in the U.S. market
for the various grades of ecrude montan wax it sells. The company negotiates every
October with AHB Chemie, a GDR foreign trade organization, to agree on a
contract with a year’s term. These are arms length, often difficult, negotiations
covering quantity and price, in which the importer tries to negotiate as low a
price as ig possible and the foreign trade organization tries to get as high a price
for the product as possible. It ig8 an ordinary commercial negotiation, since the
negotiators for AHB Chemie are responsible for getting the maximum return for
their wax. The medium of exchange is U.S. dollars.

Postion on H.R. 5242.—Strohmeyer & Arpe opposes H.R, 5242, If passed it will
cause the prices of crude montan wax to rise to 64-65¢ per pound f.0.b. New York,
At that price, our customers have told us they will shift to alternate waxes,
initially carnauba wax from Brazil, whose price is falling, or petrochemical
waxes widely available in the United States. Furthermore, such a price increase
would tend to sharply accelerate the trend within the business forms industry
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towards use of carbonless paper at the expense of the smaller companies—our
customers—that manufacture only one-time carbon paper.

The propesed duty increase translates into a 38-percent price increase to our
business forms customers. The price increase mandated by H.R. 5242 would effect
two-thirds of the American market, the Strohmeyer & Arpe market share. Many
of these customers are small, labor intensive business form manufacturers and
the increased cost to them would have an adverse effect on their economie viabil-
ity. The inflationary effect alone should cause this bill not to become law.

Crudec montan waz and its applications.—I have attached two documents as
Appendices A and B: Foedisch, “Chemistry and Technology of Montan Wax,”
October 1972 (a scholarly article reprinted from The American Ink Maker) and
“Romonta Montan Wax,” a detailed brochure published by VEB Braunkohlen-
kombinat, the manufacturer of Romonta brand crude montan wax, which is the
wax Strohmeyer & Arpe imports. These two documents have detailed descrip-
tions of the extraction from lignite and applications of crude montan wax.

In a nutshell, montan wax is fossilized vegetable wax and is found in lignite,
or brown coal deposits. A substitute for montan wax is carnauba vegetable wax,
found in palm trees in Brazil and similar chemically to the tropical and tem-
perate zone forests fossilized millions of years ago into lignite. Wax-bearing
lignite is treated with petrochemical solvents and superheated steam to separate
the montan wax. It is generally agreed in the industry that to produce eco-
nomically a commerically useable montan wax, it is necessary to begin with a
coal with the highest possible wax content and the lowest possible resin content ;
the extracted wax yield must be not less than 10 percent of the lignite processed
(after removal of water). See, Foedisch, p. 1, Appendix A and authorities cited
therein.

Crude montan wax is used in the United States almost exclusively (95 per-
cent) for manufacture of one-time earbon paper. One of the principal constraints
on marketing crude montan wax is that there are no new applications for its
use to supplement the carbon paper industry demand for 7-8 million pounds
per year. The Department of ‘Transportation has examined its use in cement to
retard deterioration of bridge decks and. for a period of time beginning in 1977,
it was thought that this application would create a tremendous new demand.
I have concluded that montan wax will probably not ever be used in bridge
deck construction. W. R. Grace has produced a superior product at a competi-
tive cost that does not have some of the technieal drawbacks that crude montan
wax has in this application. Thus, continued sales of crude montan wax in the
United States depends upon a price strategy that recogznizes limited application
for the commodity and the ready availability’ of substitute commodities, some
of whose prices, as I have said, are steadily falling.

Tariff classification and rate—Crude and refined montan wax are combined
in TSUSA 494.2000 and there is no column one or two duty. Duty free treat-
ment was bound for GATT purposes in 1951,

Comparison of the twwo producing facilitics.—VEB braunkohlenkombinat ac-
counts for about 98 percent of world-wide production of montan wax. The balance
comes from American Lignite Products Company (ALPCO) of Ione, California.
There may be some production of montan wax in the Peoples Republic of China,
but output never reaches world markets because of its high resin and asphalt
content.

The size and quality of the Braunkohlenkombinat reserves, near Leipzig, are
unequaled. At the present rate of production the mine currenily being \.vorked
is to be exhausted in the year 2030 and there are two mines of larger size un-
touched. The montan wax bearing lignite is easily visible in continuous seams
and that lignite always contains 12-17 percent wax. The mine is enormous, about
one mile wide and 5 miles long, and half a ynile deep. The lignite is rerpoved
by five continuous bucket loaders and taken by a continuous train of railroad
cars operating on the mine floor to the plant at the edge of the mine. .

The montan wax separation plant is designed to enjoy the same economies
of seale found in the mine. Twenty-one large extraction machines, 2(? of which
are in use around the clock, 365 days a year, each produce ten metric tons of

rude montan wax a day.
€ "i‘h% mine operation ays a whole produces 83 percent of the GDR'’s energy needs.
Lignite in briquette form is shipped throughout the .GDR. Spent lignite from
which montan wax has been extracted is consumed in electric gepgratnon for
the mine itseif, for the city of Leipzig and several_ towns, 'L‘l'le 120 million pounds
of crude montan wax produced annually are shipped to H0 or more coqntries
worldwide and sold through independent dgnlers, for the most part. Lignite ex-
tracted locally is wsed as the process fuel in the manufacture of montan wax.
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Thus, none of the lignite is wasted and, because the operation is vertically
integrated and because of the scale and modern techniques of production, it is
extremely eflicient. The crude montan wax is extracted through use of hot
solvents in a percolating process. Solvents are petrochemicals and expensive;
these are efliciently recycled in the operation and there is virtually no loss.

The ALPCO plant in California stands in grim contrast to Braunkohlenkom-
binat in size and efficiency. The reserves to which ALPCO has access (it does not
own the lignite) are not found in continuous seams but in large potholes. The
richer lignite was mined years ago ' and what is left has a declining wax content
of no more, on average, than 5.5 percent. Montan wax is the only significant
product that is made from the California lignite. The spent lignite is piled in
large mounds; because of its ash content it cannot be efficiently used as a fuel.
ALPCO relies on imported Canadian natural gas as a process fuel. Additional
high production costs are incurred, because the lignite must be transported by
truck to the plant from small pockets of lignite in a large area. The factory
uses antiquated equipment originally designed for vegetable oil processing and
the equipment is not comparable te the modern machines at Braunkohlenkom-
binat. I have been fold that the ALPCO processing system results in an in-
ordinate loss of expensive solvents into the environment.

Running at capacity, as it does, the factory can produce at most two to two-
and-one-half million pounds of crude montan wax per year. As the wax content
of the processed lignite declines, the maximum output of the factory must de-
cline as well. I have been told by some of our mutual customers that they have
been having difficulty receiving on-time shipments from ALPCO.

ALPCO has yet another cost impediment. Eighty percent of the market for
crude montan wax is in the East and Midwest. Therefore, ALPCO’s customers
must pay sizeable shipping costs—perhaps 8 cents per pound for the largest
loads.

Braunkohlenkombinat and AILPCO simply cannot be compared in terms of cost
of production, because of the poor quality reserves remaining to ALPCO and
lack of economies of scale. Congressman Shumway, when he introduced H.R.
5242, implied that ALPCO was at a disadvantage because it was competing with
an enterprise in a non-market economy. Were Braunkohlenkombinat located
in any country of comparable development to the GDR that had a market econ-
omy, it would maintain a decisive cost advantage over ALPCO because of
economies of scale, superior reserves, and more modern and efficient equipment.

Pricing strategies.—The two crude montan wax sellers in the United States,

trohmeyer & Arpe and ALPCO, have opposite pricing strategies. It is in my
company's interest to keep customers using montan wax rather than carnauba
wax from Brazil and petrochemical wax, or carbonless forms. The California
company is facing the end of production. Its owners’ strategy is to get the
maximum return in the last years or months of operation.

The great risk, however, and the reason we are testifying todqy, is that .the
ALPCO strategy could ruin the market for crude montan wax in the United
States, if protected by the duty in H.R. 5242.

Let us look. for a moment, at comparative prices charged over the last few

years.
COMPARISON OF ALPCO AND STROHMEYER & ARPE PRICES

ALPCO (f.0.b. California) Strohmeyer & Arpe (f.0.b. New York)
Date Per pound Date Per pound
1974:

$0.2975 Jan, 1.. .28

.31 Jan. 4 - L3485

.36 Dec. 1.. - .35

.385 1975:Jan. 1. —-- .39

A0 19760 AUg Lee e amcaiaee .39

43 1977 duly Y .39

46 1978:Jan Y. amaeae .41

: s 1979 3uly Lo e e .43
J17137 SRR L P P BT5 e eeeciccceancemeaeesammmmmecaseccaanamanne
.............. 58595 e e ceimcca-emammeamemm—eseeesssmmm==s
Dec. 1. coemmemrmo e “Bl—. 625 TCUHORL I 465,505

1 New grade.
Source: Published price lists.

varks, O’Donnell, “Amerlcan Lignites: Geological Occurrence Petro-
gr;sﬁ}zl&mopgg'itig;}fand Extractable \ila.\'es," Bureau of Mines Bulletin 482 (1950), 44.
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It was not until the latter part of 1977 after the ALPCO plant had been sold
by the prior owners to three of its employees that the rapid price increase began.
Constant prices through 1975-1977 by Strohmeyer & Arpe are related to over-
buying of wax in 1974 and having to work off inventories during a weak demand
period. In the ordinary course, Strohmeyer cannot sell its wax on a par with
ALPCO wax because of quality differences that affect certain carbon manu-
facturing processes.

On March 1, 1980, ALPCO apparently raised its prices to 62.5¢ f.o.b, Ione,
California and this has resulted in a sharp increase in customer calls to me.
While some ALPCO customers are beginning to substitute Strohmeyer & Arpe
crude montan wax for ALPCO wax, some of them advised us that they are now
converting to carnauba or petrochemical wax.

As you can see from the next table, the cost of carnauba wax is declining and at
about 60¢ per pound for crude montan wax, carnauba wax becomes competitive.
One would substitute about 2§ pound of carnauba for one pound of crude montan
wax.

Carnauba waz prices (f.0.b New York)

1974 : Pounds
January 1o e e e e e e 2.25
December 1. _____ e e e 1.25

1975
JANUATLY o e e e m 1.25
December 1. . o e e 1. 00

1976:

JANUALY 1o e —————— e e e 1. 00
December 1o —————————— .82

1977 .

JBDUAYY e e e e e e e o e e e om .82
December 1. e .84

1978
JaNUATY 1o ——— e .84
December 1o e .82

1979 :

JANUATY e e e e e .82
December 1. —————— .82

1980

January oo ——————— .78

Source ; Company records.

Thus, the fundamental difference between Strohmeyer & Arpe’s prices and
ALPCO's prices is that Strohmeyer & Arpe is pricing to induce the maximum use
over the long-term of montan wax whereas ALPCO is pricing to maximize return
over the very short-term of necessity, because of their poor reserves, financial
distress, and inefficient operation.

Other trade considerations.—In their statements on the House floor both Con-
gressman McFall in 1978 and Congressman Shumway in 1979 emphasized that
there must be something unfair about competition from a non-market economy
that resulted in lower prices for imports. I do not think a case could be made out
on those grounds.

First of all, it is my company alone that determines the price for United States
sales of imported crude montan wax.

Second, the level of imports and sales has not in recent years reached the level
that it was in 1974-1975. The next table shows our sales 1973-79. We are im-
porting at a relatively high rate now because of a possible longshoremans’ strike
beginning September 30, 1980. We do not believe that total imports or sales in
1980 will be materially different than in 1979.
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STROHMEYER & ARPE SALES, 1973-79

[In pounds}

_ Total North

United States Canada America

4, 690, 900 368, 000 5, 058, 900

7,157, 4 435, 500 7,592, 930

3,464,100 X 3, 830, 600

3,751, 460 475, 000 4,226, 460

3,757, 689 396, 500 4,154, 189

4,314, 145 396, 000 4,710, 145

1979, 4,314, 479 435, 500 4,749,979
1980 (January) 358, 000 40, 000 398, 000

Source: Company data.

The next table is company data on imports. It shows éhat there has not been a
rapid increase in imports of the sort that has to be alleged in a case involving
;narket disruption. Indeed it can be argued that there has been a decline in
mports.

Strohmeyer & Arpe importe of crude montan waz

Pounds
1074 o e e ———— 6, 704, 568
1975 e - e —— e ————————— 4, 492, 854
1976 __ e e e e e o e e e - 4, 326, 452
1977 e ——— e et e e 3, 253, 104
1978 et e - 3, 689, 496
1979 ———— - 4, 363, 920

Source : Company data (ships arrival basis).

Nor do we think a case can be made out for unfair pricing. We price in order to
maximize return consistent with maintaining a long-term market in the United
States for crude montan wax. Our strategies are entirely different from those of
ALPCO, which is in terminal condition. Our supplier, insofar as we know, is a
highly profitable operation; its revenues from the sales of all products from the
mine have exceeded its cost for many, many years and much is reinvested in mod-
ern capital equipment.

Conclugion—If H.R. 5242 should pass, ALPCO would have a brief period of
profitability as it continues to process, at capacity, lignite with uneconomical and
declining wax content. The three employees who bought it might be able to recoup
more of their investment, but the market for crude montan wax would be spoiled.
Other substitute waxes would be used. Use of non-carbon paper would grow at a
faster rate than the present 15 percent annual increase. Customers, such as our
60 customers employing 10,000 people, would begin to leave the industry. Stroh-
meyer and Arpe might have to drop crude montan wax as a line of imports—our
basic business. ’

These results are avoidable and unnecessary, There never has been a duty on
the wax; there have not been excessive imports of the wax; nor is it being un-
fairly priced. It would be tremendously unfair to the business forms industry in
the United States to use this form of assistance to the three owners of ALPCO and
their employees, as the California montan wax reserves play out.
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“FROM
BEESWAXTO
MONTAN WAX"

Wanxes belong to those substances
which over many thousands of years
have been highly regarded and whose
significance has been steadily grow-
ing. From ancient sources both literary
and artistic we find thateveninthe
earliest times the important properties
were known and used. Especially re-
cognised were the wax characteristics
of easy moulding under the influence
of heat, it's bonding strength, it's seal-
ing capability, it's compatability to dye-
ing, it's gloss effect, it's repellence to
water and it's combustibility. Even
today technicians in the wax industry
still know how to appreciate these
properties. Added to these, over the
saveral thousand years of the history
of the use of waxes, a vast number of
other properties have been
discovered.

There is no doubt that the “classicat”
type of wax was the beeswax, though
other substances being of awaxy
nature, such as mineral wax (ozoceri-
te), asphalt, tree resin, were also used
in distant ages. For centuries, the
significance of the beeswax was so
great that it was exclusively this pro-
duct derived from the honey-bee that
was understood by the term “wax”.

A product which came from oversees
to Europe was carnauba wax. This
type of wax was mentioned for the first
time in writing in 1648 but only grew
into significance after a considerable
period of time. Carnauba wax, an
exudate of the fan palm tree Coperni-
cia ceritera MART, very commonin
Brazil, gained considerably inimpor-
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tance. It's hardness and good lustre
rapidly made it a widely usedingre-
dient in dressings, polishes, creams,
and pastes, but other users of waxes
also appreciated this product highly.

It was in 1897 that the pioneering
patent granted to Edgar van Boyen
was published under the title “Method
for the Preparation of Montan Wax
from Bitumious Brown Coal". Thus,
1897 is regarded as the year of birth of
industrial montan wax production by
the extraction method. N

The first montan wax factory was set
up in the Roeblingen region as early as
eight years later. Thus the foundations
of wax production on an industrial
scale were laid. This was a daring
undertaking since at thattime itwas
not yet possible to evaluate the trends
of future demands for montan wax.,
Subsequently scientists were intensi-
vely concerned with finding out every-
thing about the origin and the composi-
tion of these extracts from lignite.
While doing this they arrived at the
conclusion that montan wax, from the
genetic viewpoint, is a fossil vegetable
wax. Those substances which today
are extracted from the lignite were
formed as a protective coating onthe
leaves of palm trees species existing
during the era of the Tertiary system.
Through analytical investigations car-
ried out by classical and up-to-date
methods it was possible to prove that
the fossil montan wax has a chemical
composition similar to vegetable
waxes obtainedin our time. The
chemical and physical properties differ
only slightly. There 1s agreement on
the mostimportant characteristics
concerning application techniques,
montan wax being superior tothe
vegetable waxes obtained todayina
great number of applications.
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MONT AN w Ax lie untouchedin the earth waiting to Th e Am sd Orf

be used as the raw material for the

- The Raw Material rroductionotwax. Montan Wax

—Wax-Boaring
Lignite

A prerequisite for the production of
montan wax is the availability of a ligni-
te suitable for this purpose. For
producing montan wax on anindustrial
scale itis of essentialimportance that
the proportion of wax contained in the
coal will permit an economical and
effective production and that the wax
extract, by its physical and chemical
characteristics and its composition,
willmeet the application criteria of the
most diverse uses. Butonly a few
wax-bearing coal deposits measure
up to this set of complex requirsments,
The composition of the wax and the
proportion of wax contained in the
lignite depend upon the species of
plants from which the coal had its
origin. Today a brown coal suitable for
the extraction of montan wax can only
be found in places where a preponder-
ance of waxy plants was involved in
the formation of the coal.

Extensive deposits of such coal are
found in the German Democratic Re-
public south-east and north-east of the
Harz Mountains. More than one milflion
tons of montan wax have been produ-
ced from this lignite coal in the course
of 70 years. Butinspite of this, the
existing reserves will be sufficient to
secure a continous production far be-
yond the year 2000. There are large
deposits of wax-bearing coal, which
due to their high salt content and
resulting untavourable combustibility,
have not been exploited for the
generation of energy. These deposits

Factory

In the montan wax factory at Amsdort,
now affiliated to the VEB Braunkohlen-
kombinat "Gustav Sobottka’, montan
wax has been manufactured since
1922. In the course of its history this
factory, on the basis of new findings,
has been reconstructed many times
and aiso extended by the construction
of new production units. Today this
factory is the worid's largest and most
modem plant, for the extraction of
montan wax, as far as production
exgineering is concerned,

More than 80% of the world production
are produced in this factory and deliv-
ered to the wax processing industries
of about 50 ditferent countries under
the brand name ROMONTA. As there
is an increasing demand for montan
wax on a worldwide scals, production
has been stepped up accordingly.
Production output has been more than
doubled during the last two decades.



Production of
MONTANWAX
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The production of montan wax starts
with selective mining of the wax-bear-
ing lignite coal by open-cast mining.
Coals both rich and poor in wax, occur
in the seam aiternately superimposed
and juxtaposed. By the use of special
coal excavators both types of coal are
separately mined and the coalrichin
wax s transported to the montan wax
tactory.

The coal still moist when coming from
the mine is then dried and crushed to
& grain size 0t0.2t0 2 mm. Foliowing
this, and extraction proper is carried
out, that is, the wax is extracted by
means of a hot organic solventin
continuous extraction machines with
the countercurrent principle applied.
Now the soivent is separated from the
wax solution by distillation and is then
completely removed by blowingin
superheated steam. As may be
required, the hotliquid montan wax

is either castinto small blocks in
continuous machines or sprayed to
form a fine granulate in a specialunit,
of, inliquid form, itis simply fiiled into
heatable tank cars or trucks.

For about one decade a proportion of
the natural montan wax has been
chemically moditied for certain appli-
cations. By means of suitable additives
and by chemical reactions, through
partial saponification, transesterifica-
tion and cross linking the molacules,
types of montan wax have been devel-
oped which possess specific perform-
ance characteristics. The moditied ty-
pes of montan wax are characterized
by their particularly high degree of
adaptability to the rapidly developing
wax processing technologies and pro-
duction processes for which the range
of montan wax products is used as
amanutacturing auxiliary.



Types of
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The sales programm comprises five
ditferent types of montan wax which
are available at any time. The charac-
teristic data of these types are listed in
the following table. In addition to that,
other types for specitic applications
are manufactured on trial and offered.

ROMONTA | ROMONTA | ROMONTA | ROMONTA | ROMONTA
(normal) 665 6715 76 Y
Meiting Point°C 34-88 {100-110*| 86-90 86-90 84-88
Penetrationindex max. 1 1-2 max, 1 max, 1 max. 1
" Acid Value 28-34 | 8-14 | 16-22 | 9-15 | 27-33
Saponification 85-100 60~75 90-105 80-95 83-98
Value
Residue onignition | max.0.5 { 1.5-2.0 { max.0.7 | 1.5-2.0 | max.0.25
(ash) %
Aceton-asoluble 11-15 10-14 7-11 8-12 1115
Matter (resin) %

* Solidification point

The mathods specitiedinthe GDR

standard TGL 5881 (April 1974 edi-
tion) are the standard methods for

determining the characteristic data.
When taking the DGF Standard
Methods, (Division M, [waxes)), as a
basis some of the values determined

will slightly deviate.
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Montan Wax ROMONTA is the desig-
nation of the montan wax extracted
from the coal without having been
subjected to a chemical aftertreat-
ment. The term “normal™is added to
the name only in such cases where
aspecial differentiation is required.
Montan wax ROMONTA is an ester
wax justlike the recent vegetable
waxes of our time. Its chemical compo-
sition is a mixture (approximately
60%) of esters of long-chain aliphatic
acids and long-chain aliphatic
alcohols. Apart from these esters are
considerable amounts of the raspecti-
ve free wax acids in the montanwax,
Free wax alcohols, wax ketones and
pure hydrocarbons taken together
account for only 4% of the montan
wax, Besides these actual wax com-
ponents the normal montan wax RO-
MONTA contains aiso about 13% of
resins and 4% of dark asphaitic congti-
tuents, which are summarized under
the terms montan resin and montan
asphalt,

Montan wax ROMONTA is a very hard
dark wax of a clearly crysialhine struc-
ture. On heating, it shows a bshaviour
characteristic ol all types of waxes. It
melts at about 86 °C without any pro-
longed transitional state of softening
and becomes relatively highly tluid
whenreaching alevelbutalew
degrees above the melting point.
Montan wax dissolves well in most of
the organic solvents, even with only
slight heating applied. Due tothe
substantial amounts of free wax acids
containad infit, this montan wax is
saponified and emulsifiedin a simple
way. Other particularly marked proper-
ties of this wax are a high gloss effect
produced when used for polishing,
excellent capability of gliding,

electrical insulating quality as well as
anoutstanding thermal stability.

Delivery

Montan wax ROMONTA (notmal) is
availabie either in the form of small
blocks (width 5-6 cm, height 2-3 cm),
with the brand name ROMONTA
embossed, or in the form of fine
granules (dia, 0.1510 1.5 mm).

The product is delivered in jute or
blended fabric bags: for the productin
granulated form, the bags are
additionally lined with thin plastic bags.
In future, itis intended to deliver the
granulated product in muiti-ply paper
bags.



Montan Wax

ROMONTA 665

Montan Wax
ROMONTA 6715
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Montan wax BOMONTA 665is

a partically saponified montan wax
which is produced from the normal
type of wax by chemical aftertreat-
ment. Its content of free wax acids is
but low which is reflected by the low
acid value of 1615,

Montan wax ROMONTA 6865 is a hard
dark wax of a cotioidal structure. As
compared to the normal type this wax
has an essentially higher combining
power for solvents and oils and, there-
fore, is a valuable low-priced starting
material for the production of solvent-
containing dressings, polishes and the
Iike. Since it has a relatively high
solidification point, it is recommended
that this wax be fused in combination
with paraffins or other waxes.

Montan wax ROMONTA 6715is pro-
duced from the normal lype wax by
means of a suitable chemical after-
treatment, in the course of which the
proportion of resinous matter ie re-
duced and the content of dark asphal-
tic substances is increased.

Montan wax ROMONTA 6715is avery
hard dark wax of a microcrystatline
structure. The well-balanced propor-
tions of the various groups of substan-
ces and the chemical activation of the
so-called asphaltic constituents make
the product particularly suiteble for the
production of pigmented carbon paper
coating compounds. ROMONTA 6715
is characterized by a very good
dispersing power towards pigment
dyestuffs and a good solvent power for
dyestuff bases.

Delivery

Montan wax ROMONTA 665 is avail-
able in the form cffine granules (dia.
0.1510 1.5 mm). Itis deliveredinjute or
blended fabric bags with thin plastic
liners inserted. Infuture, it is intended
to deliver the product in multi-ply paper
bags.

Delivery

Montan wax ROMONTA 6715 is avail-
able inthe form of fine granules (dia.
0.1510 1.5 mm). Itis delivered in jute or
blended fabric bags containing thin
plastic iners. Infuture, it is intended to
deliver the product in multi-ply paper
bags.



Montan Wax
ROMONTA 76

Montan Wax
ROMONTAY
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Montan wax ROMONTA 76 is manu-
factured from the normal type by a par-
ticularly profound chemical moditica-
tion in which similar 1o the type
ROMONTA 6715, the resinous matter
proportion is lowered and that of dark
asphaitic substances is raised.
Montan wax ROMONTA 76 is a very
hard dark wax of microcrystaltine
structure. It is an improved type of the
ROMONTA 6715 wax. The elaborate
compoasition of this wax makes it excel-
lently suitable for the manufacture of
pigmented carbon paper coating com-
pounds. Its ouistanding dispersing
power for pigment dyestuffs results in
pigmented coating compounds that
have an extremely good fluidity.

Montan wax ROMONTA Y is obtained
directly from suitable coal by extraction
under specific conditions, The portion
of constituents that remain as a resi-
due on combustion is very low inthe
case of montan wax Y, and when
making an analysis this is reffected by
the fow ignition residue of max. 0.25%.
Montan wax ROMONTA Y 1s a very
hard dark wax of a crystaliine struc
ture. On principle, it differs from the
normal type only in that it has

a guaranteed low residue from burning
(ash) and is therefore particularly well
suitable for the manufacture of
precision cast waxes.

Delivery

Montan wax ROMONTA 76 is avail-
able in the form of fine granules (dia.
0.15101.5 mm), Itis deliveredinjute or
biended fabric bags with inserted thin
plastic bags. In future, it isintended to
deliver the product in muiti-ply paper
bags.

Delivery

Montan wax Y is avaifable inthe form
of smallblocks (width 5-6 cm, height
2~3 cm), with the brand name
AOMONTA embossed, The productis
deliveredin jute or blended fabric
bags.
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When using montan wax it is necessa-
ry to differentiate between a direct
application of dark montan waxes and
the use of wax in the form of fight-
coloured refined products obtained
from montan wax,

First the dark montan waxistoa large
extent subjected to refining procedu-
res. Here it is the starting material for
the manufacture of high-grade light
coloured hard waxes. Both the Wara-
dur and Warapal waxes manufactured
in the GDR in the Voelpke montan wax
factory, affiliated to the PCK Schwedt
(Petrochemical Combine), and a major
part uf the Hoechst and BASF waxes
known all over the world are produced
on the basis of Montan Wax
ROMONTA.

There are versatile applications also
for montan waxss in an‘unbleadfed
state. Owing to their outstanding cha-
racteristics, these waxes have beco-
me anindispensable raw material for
the manufacture of carbon paper pig-
ments, as well as dressings and pol-
ishes. Industrial uses include also the
rubber, cable and wire, plastics, bitu-
men, and metal industries. Recently,
montan waxes have proved to be
successful also in such applications as
the interior sealing of concrete and the
manufacture of wax emulsion for the
mostversatile industrial purposes,



MONTANWAXES
inthe Carbon
Paper Industry
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The manufacture of carbon paper pig-
ments is one of the main applications
of montan wax. Montanwaxis an
essential component of the pigmented
coating compounds.

“For the production of one-time carbon
paper employed inlarge quantities in
sets of forms and continuous forms
used for copying in computers, for
about two decades montan wax has
been reputed to be that hard wax best
sunted to the purpose. itis also suc-
cessfully used in coating compounds
or copying inks for multiply used
carbon paper apart from carnauba
wax. In this connexion, the hard wax
has to fulfil anumber of important
functions which include dispersing of
the pigment dyes, dissolving of the
dyestuff bases and a well adjusted
binding of the oil.

The wax must provide copyinginks
with the required degree of hardness
and a low tackiness at room tempera-
ture and alow viscosity with good
fluidity properties at high temperatu-
tes. The low-priced ROMONTA
montan waxes measure up tothese
requirements in an excellent manner.
Particutarly appropriate for usein the
carbon paperindustry areinthe first
line the types ROMONTA (normai),
ROMONTA 6715 and ROMONTA 76,
As compared to the normal type, the
special types give copying inks cha-
racterized by alower viscosity and

a better Hluidity, with the other charac-
teristics remaining the same. They
permit extremely high coating speeds
to be applied. The various ROMONTA
types are wellcompatible witheach
other and can be mixed in all propor-
tions so that any user may employ
those proportions he thinks to be
optimum for his specific purpose,



\MONTAN WAXES
inthe Dressings
and Polishes

‘Manufacturing
Industry
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The manufacture of dressings and
polishes of all kinds is the perhaps
oldest application of montan wax, In
this field the waxes are used as signifi-
cant constituents mainly in feather and
floor polishes and pastes, butalso in
emery and polishing pastes, in stove
and French polishes, in ski-waxes,
shoe finishing waxes, etc.

Wherever the effect is not spoiled by
the dark colour, blending with montan
wax will be beneficial for economy and
quality. The dark colour is less domi-
nant than may be supposed from the
self-colour of the wax, as the montan
wax is always used in combination with
paraffin and light-coloured waxes.
When producing coloured dressings
and polishes, the selt-colour of the
total compound may be largely sup-
pressed by the dyestuff bases used.
The types ROMONTA (normal) and
ROMONTA 685 are particularly suited
to applications in the dressings and
pohshes industry, Being hard waxes,
they bring about finished products that
are characterized by a high gloss
effect on polishing.

The good saponifiability and emulsifia-
bility make the normal type excellently
suitable for the preparation of semili-
quid and liquid products including the
self-gloss emulsions. ROMONTA 665
is especially suitable for the manufac-
ture of pastes and creams due toits
high binding power for solvents. The
various ROMONTA types are well
compatible with each other and can be
blendedin all proportions, thatis, the
proportions can be chosen so that the
resulting blends wili meet the require-
ments of the specific application to the
optimum,
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The bitumenindustry represents
arelatively recent application of
montan wax. In this case montan wax
functions as an adhesion promoting
agent which has a high thermal stabuli-
ty combined with a good effectiveness.
In the construction of roads with bitu-
minous surfacing, very common in all
parts of the world today, itis imperative
that the bituminous road binder effects
a strong fixation of the aggregate to be
applied, such that it will be stable to
prolonged exposure to water and
moisture and capable of withstanding
severe mechanical stress. Frequently,
this requirement cannot be fulfilied
with the aggregate avaiiable in the
near vicinity of the site. Because of this
it has become common practice in
most countries to add to the road
binding material, (hot asphalt or cut
asphalt) an adhesion-improving
agent,

Due to its polar nature, montan wax
ROMONTA (normal type) has proved
to be an excellent adhesion promoter.
By adding 0.5 to 1% of wax to the
bitumen the degree of coating as
determined by the water stripping test
the measurement of the bond strength
between binder and aggregate, willbe
increased to three or four timesits
original value. Unlike the other amine-
based anti-stripping additives, the
montan wax ROMONTA s
distinguished by its high thermat stabi-

lity. This adhesion promoting property ~

is fully preserved eveninthe case of
long storage and exposure to tempe-
ratures higher than 100 °C, Montan
wax ROMONTA also promotes adhe-
sion and increases the resistance to
water and moisture also in other bitu-
minous impregnating agents and pre-
servatives for structures and buildings.
Since, from the physiological point of

view, this productis entirely harmiess,
there is no restriction whatsoever for
its application as an adhesion promo-
ting agent,



MONTAN WAX
inthe
Rubber Industry
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Mentan wax has been usedin the
rubber industry for decades. In this
application it serves as
amulti-functional admixture which at
the same time acts as a dispersant and
alubricant.

The montan wax acts as a binder
between the nonpolar rubber and the
polar fillers, the special merits of this
addttive in rubber mixes being appar-
ent when calendering. Montan wax
addedin portions of 1 t0 5% to the
rubber stock causes aremarkable
homogenization of the mixture to be
obtained so thatit becomes possible to
achieve smooth rubber-coatings on
fabrics which are free of tension.
Calendered rubber products where
montan wax has been used an an
additive show a relatively low tendericy
towards bleeding so thatinthe end an
improved storage life can be recorded.

MONTANWAX
for
Precision Casting



The process for the manutacture of
precision castings by means of wax
base fusion-casting patterns has been
employed for no longer than about 30
years in casting technology. In order to
cast complicated or intricately shaped
parts or articles itis necessary to
produce wax patterns. Montan wax
has proved to be a very valuable base
material for this purpose, whichin
combination with other waxes and wax
resins leads to waxes of optimum
suitability for dpplication as patterns.
ROMONTA has an outstanding plasti-
city at temperatures just above its
melting rango and exhibits great hard-
ness at room temperature so that the
thermal stability under load of the wax
patterns can be said to be very good.
Apart from these properties of the
pattern wax, points that also matterin
this connection are the property of
being readily meited out of the mould,
a low ash content and chemical and
thermal resistance.

Waxes for patterns based on montan
wax show a remarkably low shrinkage
0f 0.4 10 0.8%. Since waxes with an
ash content especially due to silicates
which are subject to carbonisation, the
pattern wax niust have an extremely
low ash content. Owing to the fact that
the ash content of ROMONTA Y
amounts to 0.25% atthe most, itis
possible to keep the ash content of the
pattern wax blends ataleve!aslow as
is optimum for this purpose.
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MONTANWAX
forinternal
sealing

of concrete

Internal sealing of concreteis

a hydrophobic process which has
eendevelopedinrecentyears.

A wax mixture, in the form of fine
granules, of 2-3% is workedinto the
concrete mixture. After the concrete
has completely set and hardeneditis
heated externally to more than 90 °C.
The wax mixture melts and flows into
all the pores and solidifies on cooling.
By this means aninternal sealing
effect of the concrete’s micro-pore
structure results, so that penetration of
water and soluble salts is completely
prevented.

The internal sealing of concrete was
especially developed for bridge con-
structions. The durability of concrete
surfacings is increased many times.
Internal sealing also has great econo-
mic advantages in other areas, e.g.
concrete moulds for cable channels
and paving stones.

Because of its polar components
ROMONTA montan wax effects an
extraordinarily strong binding of the
sealing material to the inorganic sub-
stance. The most favourable mixture is
20~-30% montan wax with 70-80%
paratfin or paraffin slack wax.
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Emulsions as
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The property of montan wax of being
readily converted into stable wax
emulsions of extreme fine dispersion,
with a relatively small technical expen-
diture, is one of its characteristic featu-
res. The cause of this bohaviour hes in
the multifunctional character of the
chemical composition of montan wax,
this behaviour as to application being

“considerably favoured by the benefi-

cial ratio of hydrophilic to hydrophobic
groups of substances containedinthe
wax.

From the chemical and technical
points of view, montan wax emulsions
are products of utmost interest, since
after evaporation of the water, they
leave a fitm-ltke wax layer, characteri-
zed by a high thermal resistance and
& high adhesion (bond strength) to the
support. In addition to this, montan
wax tilms have also a hydrophobic
effect in that they prevent or reduce in
a controlled way the emerging of water
from or the entering of water into the
treated surfaces.

This decidedly vaiuable characteristic
of montan wax is being used to an ever
increasing extent with a view toin-
cluding this product as a processing
auxiliary in a variety of modern
processing techniques.



-Montan Wax
‘in Mould Release
(Concrete)
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Similarly to pressure casting, emul-
sified montan wax acts as a mouid
release agent inthe commercial pro-
duction of building components used
in large-sized block construction. If no
mould release agent is used, inthe
heated moulds of concrete-siab pro-
duction lines, sticking to the mould or
irregularty shaped surtaces of the lar-
ge-sized block components frequentty
occur, which makes it necessary to
rework or to scrap these concrete
components. The application of
aqueous, finely dispersed montan wax
emuisions to the pre-heated metal
shuttering prevents the concrete from
adhering to the formwork and obviates
problems for the work force. Due to the
fact that there is no fire hazard
emanating from the aqueous emui-
sion, that it has a long storage life and
that both the montan wax and its
emuisions are physiologically harm-
less, mould release agents on a mon-
tan wax base may also be classified as
non-poliuting and involving no
environmental hazard at the works.
Depending on the detailed problems
concerned in each case, montan wax
emulsions are applied with a solid
matter content ranging between 10%
and 18%,




The
Montan Wax
as a Conditioner
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Fertilizers and other free-flowing fine-
grain bulk materials are conditioned in
order to increase their storage life and
to reduce the strong affinity for water
which is very common with bulk mate-
rial. in this connection, the use of
montan wax emuisions is limited to the
application in defined sections of bulk
material processing. Here the good
film-forming etfect of the montan wax
emulsions is utilized. By spraying the
bulk material with montan wax emu-
sions, foliowed by drying, a largely
uniform wax film can be obtained, this
wax film having a high abrasion resis-
tance and hydrophobic effect and thus
alasting positive influence on the
storage characteristics. This treat-
ment, above all, reduces the tendency
of the hydrophilic fine-grain substan-
ces towards agglomerating (lumpi-
ness) taking place together with hydra-
tion in the storage container, which for
a great number of applications would
mean a depreciation of the value in
use.

The tields of application of mentan wax
emuisions evidence that this wax has
a muitiple influence on the effects and
reactions taking piace where inter-
facial contacts occur.

Montan wax emulsions open up to the
hard wax & wide range of applications
and function as connecting link
between montan wax and modern
processes used in metallurgy, in
building construction, construction
engineering and for ensuring a good
quality of bulk materials.
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For Montan Wax in the

" Carbon Paper industry

One-Time Carbon Paper (Black)
Montanwax ROMONTA 6715  12%

Paraffin Wax 2%
Petrolatum 18%
Mineral oil (100 SUS) 22.5%
Furnace soot (SRF) 20%
Clay (anhydrous) 5%
Methylviolet base 0.5%
Many-Time Carbon Paper (Black)

Montan wax ROMONTA 15%
Carnauba wax, fatty grey 15%
Paratfin wax 10%
Mineral oil (100 SUS) 34.5%
Furnace soot (SRF) 20%
Ironblue 5%
Methyi violet base 0.5%

For Montan Wax in the
Dressings and Polishes industry

Shoe Polish (Black)
Montan wax ROMONTA 665 5%

Hoechst or BASF wax OP 3.5%
Paraffin wax 16.5%
Ozokerite 2%
Polyethylene wax 2%
Nigrosin base hydrolyzate 1%

White spirit/oil of turpentine 69%

Self-Gloss Emulsion

Montan wax ROMONTA 10%
Oxethylated alkyl phenol 3%
Anoxidized synthetic hard

paraffin wax 1%
Sodium tetraborate 01%
Water 86%

Itis possible t> add 10to0 25 parts of
vinyl acetate or polyacrylate copoly-
mer dispersion without protective
colloid to the basic emulsion in order to
improve the scuff resistance.

For Montan Wax as a Die-Relesse
Agentin Die-Casting (Pressure C.)
Montan wax ROMONTA 20%
Oxethylated alkyl phenol 5%
Water 75%
For Montan Wax for Precision
Casting
Montan Wax ROMONTA 30%
Montan resin 30%
Paraffinwax 30%
Paratfin slack wax 10%
For Montan Wax for
Formwork Stripping off the
Concrete
Montan wax ROMONTA 20%
Hard paraffin wax 54-56 1%
Sodium Tetraborate 0.2%
Oxethylated alkyl phenol 4%
Water 75%
AQ 388/077
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Chemistry and Technology
of MONTAN WAX

ontan wax taday is considered
Man all inclusive designation

for waxes obtained by ex-
traction from coal, lignite and peat
moss. It has become a collective
name for waxes from different
sources produced by the geological
carbonization process. The previous-
ly used names (montan wax, lignite
wax, peat wax) are still used with
respect to peat wax, Peat wax differs
50 slightly in chemical and physical
properties, as well us in its age, from
the coal and lignites from which
montan wax s produced that a spe-
cial classification of this wax is not
deemed necessary. In the detailed
work ""Chemistry and Technology of
Montan Waxes™ by Veelak (1), it is
also treated as a type of montan wax.

\fontan waxes are obtained by ex.
traction from the crude material
“Original™ waxes as well as “modis
fied” waves, are included in the
generic term (in Germany they are
called Romonta waxes; in US.A,,
Alpco waxes),

The montan® waxes which have
been prepared by means of a
stsonger chemical reaction, for in-
stance oxidation with chromic acid,
sulfuric acid, ete.,, and which result
in light waxes, are not specifically
considered montan waxes,

Montan waxes, in carly ages, were
ingredients of plants growing in
their respective areas Thus, mon-
tan waxes, from a genetic viewpoint,
are fossilized plant waves.

Lignite coal was created primarily
in the Tertiary Age in North Amer-
ica, but as well in the Chalk Age,
as a result of climatic conditions.
Tremendous forests, similar to those
found today in the tropical and tem-
perate zones of Amwrica, periodical.
ly sank below water level into slimy

*Translated from the Cerman by F. S,

Cluthe, president, Strohmeyer & Arpe Com-
pany. World Trade Center, New York

8y Dider Soodisch”

moorish pits  Over thouwrsads of
years, plant residues not destroyed
by micro-organisms due to certain
geological conditions, formed lignite
coal by means of the so-called inter-
nal coking process 1f this process
was interrupted, peat moss was
formed

While cellulose and lignite com-
ponents in the plants disintegrated,
the more chemically stable waxes
and resiny remained unaffected 1f
the plants had a high wax content,
that is if various types of palms were
involved in the coal formation, the
result was waxerich lignite deposits
as they are found today The liter-
ature (2) gives further details on the
creation of lignite,

In extracting brown coal, lignite
and peat moss with organic solvents,
« mivture composed primarily of
waxes and resins is obtained. The

W o S

factery produces over 88% of werld's mentan w
h R

ratio of wax to resin extracted can
difler appreciably. 1f the extract
consists principally of waxy mate-
rial, it is called montan wax. If it is
low in waxy material, it is called
carth resin. To produce a commer-
cially usable montan wax, it is neces
sary to begin with a coal with the
highest possible wax content and the
lowest possible resin content

For ecconomic reasons, the ex-
tracted wax yield should amount to
not less than 10% based on the water
free crude material extracted, and
the resin content of the extracted
wax should not exceed 205 Lignites
meeting  these  requitements  are
not found in many places on earth,
This was indicated by W. H. Ode
and W A Selvig (3) on research of
coals in the US, and Peter (4) on
examination of coals in Germany
(see Table | and 1) Veelak (5) also
has determined by studying research
reports of numerous authors, that
most lignites and peat mosses of
other origin from those now used
for montan wax production show

e war
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eatraction results mostly  between
2and 8%

If there ate no coal or peat sup-
phies of satisfactony low resin cune
tent. then the resin cantent ot the
estracted material can be dImwered
by seleetive extraction, as for W
e Kambon {6V suggested for
Polnh ligunites  fhe resinous -
terial can be partialh or completel
removed from the watacted mate-
rial b seleame soluent treatiien
The mavimum piieh content teday
in20%

Production

The plants for the production of
montan wav are located clore to the
sources of the raw material Montan
wur is produced exclusively from
lignites in Gormany, the U5 A
and Russa Produetion i Grecho-
Jovakla was discontued in 1968
brcsuse of a shortage of suitable ligs
nite. & <mall test plant was put iato
speration in Russla in 1961 to pree
pare montan wav from peat, but
whether it is still in operation is nat
known Many clorts have been
made to produce montan wax in
other countrivs, as is reported in
detalt by v Veelah (7). However
the shortage of war-rich lignites
who Jow i resing, did not permit
fu ther practical development.

Production of montan wax started
in Cermary the clasic country of
the Hignite industries The festplant
went it vperation in 1903, in Wan-
steben, near Halle (Saale) Produce
tion at this unit has heen discone
tinued. The largest factory in the
world today is located in Amsdod,
a few miles from the original plant
This produces over 80% of the
world's montan wax.

The montan waxes produced at
this location are marketed under the
name Romonta, {uatil 1960 Rie
beck), and are known throughout the
wacnsing  industries around the
globe A second but much smalles
plant has been producing montan
wat since 1937, in Treysa, near
Kasser West Cormuny. lts crude
producis are not sold, but are used
entirely m the preparation of light
cojored hard waves.

A survey made in 1945 by the U S,
Bureau of Mines (81 of the lignites
in the U S, shows there are deposits



in Arkansas and California suitable
for the production ~f montan wax.
Especially in Amador County, Cali-
fornia, there are lignites with tugh
wax and relatively Inw resin content
The various types produced are
known as Alpco waxes.
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Buena Vista plant in the US and
the one in Treysa, West Germany
The Semjonowska plant in the
U.S.S.R. employs the continuous
method. The Amsdod plants in the
German Democratic Republic were
gradually converted from batch to
the conti method ten to Sficen

In 1959, Russia, in Semj ska,
near Alexandria, Ukrania, be-
gan producing montan wax from
lignite. The wax content of the lig
nite is nc* as high as that of lig-
nites in GCermany and the U.S. The
major part of this production 15 used
internally.

Extraction

Two methods are used in the ex-
traction of lignite for the produc-
tion of montan wax; one is a batch
process and the other continuous.
The batch method is employed at the

years ago.

The preparation of montan waxes
by both methods is described in de-
tail by J. Metzger (9)

Crude lignite consists of a mixture
of small and large pieces with a
water content of about 505  For
batch production, it is first broken
down until it is about the size of 2
nut by a system of rollers, mills and
sieves Following this, it is dumped
in tubular drvers, of the type used in
modern briquette plants  After the
fine dust has been sieved awav, the

JARMEAML
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hgnite is fed into the extr=~tion unit.
At this point, water content ranges
from 10 to 15% and the size of the
particles runs from 0 6 to 6mm

The extraction chambers for batch
producticn are cylindrical ventical
iron tanks securely sealed at the top
and bottom The lignite is treated in
the chambers for one hour with hot
solvent, during which the greatest
pant of the contained wax and resi-
nous materials are dissolved. The
counter-current principle of extrac-
tion is employed. The solvent used
initially contains some wax from a
previous operation. The final wash-
ing is with pure solvent. After extrac-
tion. super-heated steam is p d
into the chambers to remove residual
solvent.

The residual lignite, free of sol-
sent, is removed from the chamber
and used in power plants or con-
verted inzo briguettes.

The crude montan wax is obtained
by distilling the solvent from the
solvent wax mixture. After the Gnal
traces of solvent have been removed
superheated steam
through the molten wax, the wax is
poured into blocks or granulated.
and packed for shipment,

In continuous extraction, the lig-
mite is broken up into small pieces
just as for batch extraction, however,
after drving, it is reduced fusther in
size to a dizmeter of 0.15 to 1.5mm.
This finely ground lignite is then
conveved to the extraction unit.

The extraction is accomplished

in so-called “extrac-

tion machines.” These are units of
about 10m in length ard 1 1/2m
wide through which the lignite is
moved slowly on a convever. Dur-
ing its passage, hot solvent rains
down on the lignite, and most of the
wax and resins are dissolved. The
counter-current  principle also is
¢d. From the extraction unit,

the lignite is fed continuously into
steam scrubbers In these units, the
solvent 1s removed by superheated
steam. As before, the extracted lig-
mte is used in the power plant or
made into briquettes The extracted
montan wax is concentrated as in
the batch method, and poured into

The extraction procedures em-
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plozed in the montan wax factories



185

case, the presence of non-wavy ma-

Taking mto  consideration  the

Since the turn of the century,

e 1y
poracr er s, . 1ien o7 181 721 terals, primariiy montan asphalts,
TosrestTies is s0 high that the end product has
fres or souesst Froe very litthe use as montan wax
neeey
"7 methesel .~
Sirosel v 1 3 e a1 v o e E production of a wax with the great-
biconot  oirisrenst fi1.: 1 78 117 68 IR " est deceptance in industry today,
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of Buena Vista, Semjonowskaja and
Treysa differ slightly from those
that have beer described for the
Amsdorf factor., However, m gen-
eral, the principle is the same.

The methods used in batch and
continuous extraction have both ad-
vantages and disadvantages Batch
extraction is the only one permitting
high pressures in which extraction
can take place above the boiling
point of the solvert This is advan-
tageous because the speed of extrac-
tion can be increased. However, in
order to maintain a good flow of
solvent, the smaller particles of hg-
nite must be removed and thus a con-
siderable part of the valuable wax-
containing lignite is not extracted.
Besides taking better advantage of
available lignite continuous ex-
traction lends itself to a high degree
of automation

Solvents

In treating identical lignites or
peat moss, the total yield and the
composition of the yvield are deter-
mined pnimanly by the type of sol-
vent used This 1s reported in the
literature by numerous  authors
Detailed studies using various types
of solvents were made by E Peter

(10) with Cerman lignite, by H R
Fleck (11} with California ligmte,
and by J. Reilly and co-workers (12)
with Insh peat moss As is shown in
Tables 111 and IV, the amount of
montan asphalt in the total yvield is
influenced strongly by the type of
sohent used. The greatest yield, ac-
cording to Peter and Reilly, occurs
when the solvents are mixtures of

hydrocarbons and aleokols. In this

comy war

Montan waxes are complicated
mistures  of  numerous  different
chemical compounds They can be
divided into three primasy groups.
pure resins—20%;
asphalt-hke  materials—10%  The
analslical and quantitative separa-
tion of montan wax into these groups
can be made by means of selective
solvent treatments

waxes—70%,

The resins can be quite easily
separated, because, as opposed to

A battery of continuous extracting machines




the wax and asphaltic components
they are soluble at Tower temper-
atures ¢ (0% to =20°Chan vanous
sohvents W Presting and  co-
workers 113-140, 1 their efforts to
separate the diferent components
wed ethv] seetate, methanol and
meths lene chlonde W Schaack and
0 Foediseh VB3¢ preferred acetone.,
atl H R Fleck (160 woched with
n-heptane

It 1s mose diffientt to obtam com
plete separation of the asphaltic -
gredients Several estractions of the
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proprl alcohol gave the best
rosfts as determaned by W Presting
and R Stembach 171 The asphattic
matertals which wparate as a siscous
black depasst on the side of the ves-
sel, Boswaover, have a tendenes 1o re-
tain cestan amounts of pure wases
The resms of montan wan are
mostiv designiated as montan piteh,
the asphaltic matenals as montan
asplialt, called dark matenal by
Prosting and Stesnbach 7y The
thiee components separated by W
Schash and D Foediseh 4151 ase

resefree montan wav wath o< shown i Table A
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Pure Waxes

§he pure wax components of mon-
tan wav consist premarily  gust as
today « vegetables waves, of 2 mux-
tore ot esters of "ong chamed acids
and afcohols, as well as free 10, g
chamed aads  Hudrocarbons, free
aleohols, and hetones are present
only m lesser amounts The con-
flicting results of caddier investiga-
tons on the composition of these
components led to many misunder-
standings, for stance, whetkers
montame acid had a carhon cham
length of 28 or 29 carbon atoms
Only recentls, due to the detailed
woth of Presting, Stembach and
Kreuter <153, 14, 18) with German
montan way, and Fleck 119 with
American montan waa, could a clear
understanding be found as 10 the
composition of these waxy  com-
pounds

These authors, as well as H P
Kaufmann and B Das (204, proved
by means of gas chromatography as
well as with infra-red spectroscopy,
the higher fatty aeids, akohols and
the esters together with ketones and
Indrocarbons  account  for  about
90%¢ of the components with even
numbers of carban atoms The
Largest amounts are combinations of
24. 26, 28 and 30 carbon atoms The
carbon chain length of the wax acids
as determined by Presting and Kreu-
ter 14) from the German wax, and
bv Fleck (19} from the American
way, are shown in Table VI Ac-
cording to Presting and Kreuter (18),
their composition consists of 606
mono-cathon acids, and 40% di-
carbon acids in the free and esterified
aads Diole and oxy-acids are also
pseseat 1n small amounts

Pure wax components of montan
wax are wav esters—62-68%, free
acide—22-26%, wax alcohols (free),
war hetones, wax hydrocarbons—
7-15%

Resinous Materials

Accordimg to H  Steinbrecher
(211, montan resins belong in the
class of plant resin acids, that is, the
ame group to which fossilized am-
ber belongs They consist of approxi-
mately 70% neatral (terpenc, pols-
teropened and approvimately 3C% of



acidic acids (resinic acid and oxyresi-
nic acid) S. Ruhemann and H Raud
(22) found in montan resins, among
other things, triterpenic compounds,
such as betulin, zllobetulin and
oxyallobetulin, Recently V' Jarolin,
K. Hejno, F Sorm and co-workers
(23) have broken down the resins
chromatcgraphically and found not
only the above mentioned betulins,
but alse a number of farther chem-
ical compounds, such as tiiterpenic
ketones. alcohols and acids

Asphaltic Materials

J. Marcusson and H  Smelkus
(24) who were the first to examine
the asphaltic compouents of mon-
tan wax, noticed that ovacids were
the prime constituenuts Further in-
vestigations recently were made by
W Presting and K Stembech (17).
They separated the asphaltic mate-
rials - called dark materials by them)
by high pressure saponification and
found that they consisted primanly
of free and wax alcohols esterified
with oxyresinic acid. The dark color
was caused by the inclusion of sulfur
and salts in the compounds Because
of the rubberike and hard to dis-
solve character of the asphaltic ma-
terials, it must be assumed that the
oxyresinic acids have been polvmer-
ized into higher molecular com.
pounds

Properties of Montan Waxes

Many references appear in the
literature on the chemical and phys.
ical properties of montan waxes, or
as they can be called, coal or peat
moss extracts The values that were
determined, especially with regard
to acid number, ester number, :a-
ponification number, iodine number
and resin and asphalt content, very
often depended upon the methods of
analysis used, Large differe..ces n
these figures do not therefore always
prove that there are great differences
in composition. For instance in the
older literature, the acid. ester and
saponification numbers for German
montan wax very often were quite
low, and can be blamed only on the
cruder analytical methads available
at that time.

Today, the DDR-Standards 5881
(23) are the ruling analytical
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methods for terman montan wax
These are spec.ally developed
methods for analyzing dark montan
wax If the usual DGF methods (26)
are used, very small variations are
found to exist For determining
specifications for the American mon-
tan waxe, (Alpco waxes), specific
methods have been established by
the manufacturer which in general
differ very little from the German
methods Samples of German, U'S,
Russan and Czech montan waxes
were examined in Germany. using
the same analitical method, and the
results are summanzed n Table
VI, It should be noted that the
wavwes prepared from the svanous
hgnites definitely are not similar
In general therefore, one montan
wax cannot be substituted for an-
other of different oagin

Montan waxes are vesry hard
waxes of dark brown to black brown
color In a sohd state they show a
more or less crystalline structure
which becomes less pronounced the
greater the resin and asphalt con.
tents While they are odorless in the
sohd state at room temperature, they
have a characteristie odor when
being melted at an elevated temper-
ature The expert can identify the
ongin of sarious montan waxes
merels by smelling them

In turpentine, white mineral spints
and similar solvents, montan waxes
with low asphalt content are com-
pletely soluble at temperatures run-
mng from 40° to 50°C On cooling
of a concentrated solution, pasty
masses form a deposit in # hich some
of the solvent 1s combined with the
wax i a gel formation The ability

ourere casce otanus " L]
TEcannca Metasatios ossoms sowers | arem s | oo
seweity 10 10 1.0 L
rmoTInIe o) e 1 ' 1 [
mirios eotsr °¢ L) L] " L]
00410101C41108 PodoT c »” ”» "
s,.Jm of I00ESTY (90°¢) op ”e n 1 -
montan ;::: o sc1e comee » »” .
) 20TEH SNIDOR L] L] [ L]
sareninicasion somds L1 " nt L
e . . . ..
s " " ) »
asrugir . ’ u 1
kowesirien ranarrts P s secspieication (”g:a::.n::u",:
1 T *c ‘¢ oton |
. " 3403 n.s 1.0
s ”» 1 3y 3
1 " " i " 1. i
Toble VI » [ o ' QR .
Effect of ;.0. od- f o | 1 " f 8} [
(‘m) mon- ;. , " i %) j . 5.8
tan wax to paraffin : 3 ' ’* ! "ws | 1) “e
asccording s N .
Fenton. v e . E " ,T 18] I . s .
e , »n o , o ER) :
i :
. f " " ! n 1. [
” 1o TR ) e |
100 . a ” 1.3 l




188

s

TIPICAL PRTSSSAL 40D SIANISAL SPACEFICATINNG ¢)

Sar ty0e O 8.00.%  aess Se.  Say. B, Por  Bleed  Gesise ¥ saphelis B
ALPCS 18 Yy " " L1 4 is 17
ALPCO Jose L] ) " " 3] n L1
ALPCE 1838 ” 18 ” »” » n [ 1]
ALPCO 1030 " i 1] o Ei] " 1 1
aLpce 10 %> " L 3 2 n .
ALPLE 1a18C "3 . i ]

SLPCO 206 [}] (1} ” L1 . 17 .

ALPCO 308 oo) " 3] m EL . . ’

ALPCE 098 20) 1] " 1 * 4 L

@) Peepanes sudovdleg ke roperis froe Amasiten Ligeite Producis Co., [os , Sose, Coliforels W84
e B Te 4a Cotperation),

*0) Bavelepasstol Preduci.

et L

SESAL MORTAS NAME

PEYSICAL APS CHERICAL 2

vat syre MR 8454 ve,

0.1 o) Pange
e3udie) teacioe 113°C aob 1
1) 3 3%

Sap. Be. (e

sonseta 18CYLAL 30ee33 10297 1henss s 1 LT WY
senents o118 1320 Sev 9 .. 1 ... ¢ 3
soments T 30erd3 ey 3reshe s 1 [P Y
omeeta ¥ [ 2yee32 8)esey (21} mes. 1 w02

@) Prapured at tha sssefecterisg 9lees ot Nenifages se Soe, €08,

to bind solvents, however, 18 much
less then that of carnauba wan At
temperatures over 80°C, montan
waves with low asphalt content dis-
solve completely 1 mmeral ails and
melted paraffin Montan wax-paraf-
fin smuxtures solidify mito homoge-
nous hardness

According to G Fenton (27) the
acton of Germen montan was is
similar to that of carnauba wav n
that 1t increases the melting point
and lowers the penetration value
of paraffin (see Table VIID

Different Types of Montan Waxes

A whole series of different types
of montan waves are produced both
in Germany and in the US They
are primarily brown 0 dark brown,
very hard waves, diffenng in their
speaifications as well as their phys-
ical-chemical behavior These varia-
tions are due to diffesent ty pes of ex-
traction methods or as a result of
relatnely simple phyacal or chem-
ical treatments For instance, by
using selective solvents dunng ex-
tezction of the hignite, the resin and

asphalt materials can be pastially or
completely removed Similarly, by
means of partial saponificaion of
free wax acids, esterficaion and
simifar reactions, crystaliime charac-
teristies, ol and solvent retention
can be changed According to W
Presting (28) a simple thermal treat-
ment of montan wax can bring about
a considerable change 12 uts onginal
character

The montan wax manufactunng
plants in Germany and the US
offer users  specifically  designed
types. meeting nearly every applica-
tion requirement. Even though the
various types shown in Tables IX
and X differ only very shightly they
give considerably different end re-
sults in manufacturing processes

World Production

World production of montan
wax has more than doubled 1n the
past 153 years because of steadily
increasing demand About 80% of
the toial world production is ac
counted for by the Amsdor factonies
i the German Democratic Republic

The remaimng production 1s divided
among producers in the US| Russia
and West German

Uses of Montan Wax

Large quantities of montan wax
estracted from German lignite are
made mto light colored waxes by
vanous techniques  Destructive oxi-
dation of the colored ingredients
with chromic acid/sulfuric acid,
dichromate ‘sulfunc acid or nitnc
acid sulfuric acid, gives good
vields of very hard hght waxes Most
of the well known Hoechst waxes
and BASF waxes are prepared by
this method Steam-vacuum distilla-
tion produces a low yield of medium.
hard light waxes which are sold as
“double bleached montan waxes ™
‘These are considered to be techmcal-
Iy antique A detailed deseription of
the production of lighter waxes from
montan wax can be found in the liter-
ature by Veelak (29)

The carbon paper industry is the
largest direct user of montan wases
Due to the great hardness and the
case of dispension of carbon black
and dye pigments 1n montan wax it
15 used in great quantities in the
preparation  of one-time carbon
papers in the U S . Europe and ¢lse-
where The stable price of montan
wax compared with continuous fluc-
teations of other natural waxes adds
to its populanity Special types of
montan wax for the carbon paper in-
dustry have been developed by pro-
ducers in the U $. and Germany over
the past ten years These are listed
in Tables IXand X

Until about 16 years ago the pol-
ish industry was the greatest direct
user of montan wax., The wax was
used primarily in production of dark
colored polishes for use on shoes,
leather and floors Montan wax is
still emploved for this application in
many Eastern countries

Use of montan wax has spread in-
to nearly all wax consuming indus-
trial areas It is used as a dispersing
and lubricating ingredient, as a mold
release agent, as an additive to in-
sulating materials. It is also used in
the preparation of casting waxes, ski
wax, among other specialties. In
Germany, montan wax has been used
the past few years as an additive to



street asphalts where it tmproves the
adhesion of the tar and also makes
more stable at tow temperatures
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Mr. Barpint. Before we start you asked a question before about what
is montan wax. I don’t blame you for asking that. Ninety-nine out
of one hundred people don’t know that either. We do have some pic-
tures her~, which unfortunately I don’t have 30 copies of, of the cper-
ation in East Germany and of the Alpco operation in California, some
samples of the wax as, of the montan wax as produced there and a
sample of the briquettes that are made also over there which I will be
discussing.

You magewish to refer to these pictures.

I must begin by saying there are only so many tons a day you can
put through a solvent extractor. The production of that extractor
therefore depends entirely on the wax content of the lignite. Montan
is made by solvent extraction. It is I might explain a fossilized vege-
tubls wax about 6 million years old that occurs in lignite which is one
stage of coal. The East German montan wax operation, located near
Lelpzi‘f, produced about 120 million pounds a year from virtually un-
limited, contiguous reserves of lignite containing a constant 14 to 17
percent of wax.

Of this, my com%any sells about 5 million pounds a year in the
United States, or about two-thirds of the U.S. market. These U.S.
sales represent only about 3.75 percent of our s1(11p lier’s total sales. I
might point out also that it is generally conce eg that lignite must
contain at least 10 percent of wax in order to make production
economic,

I must emphasize that we are an independent American company
with no connection to the East German operation other than that be-
tween buyer and seller. We negotiate annually for price and quantity,
and these negotiations are at arm’s length and often difficult.

California, with noncontéguous, declining deposits, originally pro-
duced about 4 million pounds of wax a year from deposits containing
over 12 percent wax. It now produces about 2 million pounds a year
from lignite with only 5 to 514 percent wax, and yields are declining.

The plant corplex near Leipzig is a vertically integrated operation

roducing about 83 percent of the country’s energy in the form of

riquettes. There is an onsite powerplant, and a wax plant as well. The
complex is highly efficient, large in scale, and has modern specialized
equipment. To give some idea of the scale of the whole operation, the
powerplant also supplies electricity to the city of Leipzig as well as
a number of other nearby cities. Respecting montan wax the plant
output represents 98 percent of world production.

The American Lignite plant, on the other hand, is antiquated, minute
in scale by comparison, and produces only montan wax, using Canadian
natural gas as fuel.

It is an unfortunate fact of life that some enterprises are inherently
inefficient. The declining wax content of American Lignites’ reserves
emphasize this point. -

The East Germany mine currently being worked is scheduled to be
depleted in the year 2030, with three untouched mines in reserve. Thus,
our marketing strategy is based on long-term preservation of the
market. Alpco’s strategy, on the other hand, is of necessity to maxi-
mize return during the months or years they have left.

Mr. Chairman, a comparison of Alpco’s and Strohmeyer’s prices
are set forth at page 8 of our statement. If one examines that com-
parison, it is evident that Alpco’s prices in 1977 began a rapid in-
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crease. That increase coincided roughly with the passing of the wax
facility into new ownership. Our prices, Mr. Chairman, are not estab-
lished to cause Alpco injury: since many customers insist on two
sources of supply, we wou]d much prefer to see them viable. However,
we must base our pricing structure on what we consider the market
can bear consistent with profitability, without losing business to alter-
native materials such as carnauba, which is now relatively cheaper
than Alpco’s material, or petrochemicals, and we must maintain our
market for the long range. We cannot base our prices on the protec-
tion of a competitor with an inherently uneconomic operation.

American Lignite, by their own statements, are producing and sell-
ing to capacity. This i;eing the case, and several of our mutual cus-
tomers are stil{ reporting difficulties and delays in obtaining deliveries
from them, our prices can hardly be causing them injury.

We do not feel that the remedy for their difficulties is to be found
in a tariff which would destroy the market for montan wax, and with
it two firms; severely inflate costs to the U.S. carbon paper industry,
jeopardizing its future and that of the thousands it employs; and
increase the use of alternative waxes, including carnauba and petro-
leum products.

Mr. Gisons. Thank you, sir, and thank you for educating me on
this subject. I never heard of montan wax in my life,

Mr. TrieBer, Mr. Chairman, may I add something in commentary
to Mr. Shumway’s statement. He said the modest imposition of 11-
cents-per-pound duty would only cause a 3.8-percent Increase in the
cost, of goods to our customers. I would like to point out that it is a
fact of Iife today in the montan carbon paper industry that Moore
Business Forms 1s by far the industry leader. And they are currently
pricing their carbon list paper at only a 5-percent increment above
their carbon interleaf paper. At 3.8-percent increase in cost for montan
carbon paper is no longer viable. It is having enough tough time
against Xerox machines today.

We are talking about mom-and-pop-people companies, who employ
30 or 40 people iere and there. It 1s a very regional business and cost
intensive as far as shipping goes and we woulg hurt a lot of people.

Mr. GiBeoxs. Let me ask you, Is East Germany selling to you at the
same price as it sells around the world ¢

Mr. Bawbint. Our negotiations are in U.S. dollars. There may be
differences in exchanges and we frankly do not know at what price
everybody in the world buys. Because every year we go over and fight
like hell and come to a conclusion on the price. We may do better
than some of the others and we may do worse and I frankly do not
know. But it is my impression the prices are the same. I can assure you
they are a profitmaking organization. They are not giving the stuff
away. :

They are asking for the Moon every year.

Mr. Gieons. Mr. Moore.

Mr. Moore. I think vou asked the question I had, Mr. Chairman.

Mr. Ssursa. I am Harrell Smith, counsel. Mr. Moore asked a ques-
tion about cost of production. Much of the purpose of showing the
pictures of these differing scales of operations, one being extremely
large and one being rather small, is designed to show that even if you
attributed costs from almost any country in the world and said those
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are the imputed costs, there would still be such a difference in the
scale of operations that the enterprise that produces less than 2 per-
cent is hard pressed by the enterprise that produces 98 percent. }&en
if they were operating side by side in the United States, it would be
tough for the California operation to realize the economies of scale.

Mr. Moore. Well, I appreciate that comment but sometimes we
found in dealing with the state-run economy that economies of scale
may not be reflected in the real price at all. You gentlemen don’t
know what anybody else is paying for this wax. And it may that the
East Germans are making a good profit at this. We would certainly
like to find out. We find our Treasury Department tells us they are
unsable to determine that in terms of China, the Soviet Union, and
certain other countries we deal with, That is one of the problems we
had in going to the MTN. East Germany is not a signatory to GATT
or MTN, but for those that are, we have the tough problem of finding
out if they are being accurate or not.

That is the only way we can protect American enterprise from
Ereda.tory pricing and from dumping. And we have that problem

ere, 1t appears.

Mr. BaLpint. One of the reasons why we can’t compare the prices
is because each country is dealing in its own currency.

Mr. Moore. We can convert currencies. Any given day what you pay
in dollars is worth so much in marks or francs or anything else.

Mr. Barpint. Yes, sir; I know our price in dollars versus somebody
else’s in francs with the dollars bouncing around the way they have
in the past year are not necessarily comparable. They may be com-
parable at one moment in the beginning of the contract and noncom-
parable by the end.

Mr. Moore. Let us take any point of the contract. I agree with you the
currencies do change. If you make a year’s contract there is no question
that what you enter into at the beginning of the year may not work
out that way at the end of the year. What I am asking is just give us
a comparison at any point in the year.

Mr. Baroini. To the best of our knowledge the prices are roughly
comparable.

Mr. Moore. Do you kmow what West German or Italian or French
buyers of this wax are paying?

r. BaLpint. No; I do not.

Mr. TreiBer. One other thing to keep in mind, sir, is that the United
States is very much a paper-oriented economy.

Mr. Moore. I am well aware of that.

Mr. GiBons. We are well aware of that.

Mr. Tremex. And another thing I would like to bring to your at-
tention is Strohmeyer and Arpe has been in business since 1918, and
dealing with the montan wax since 1907, and was dealing with this
very plant and mine when it was a free market economy before it be-
came in the eastern zone. And it was a profitable operation then. And
all that has been done to it is to improve it.

Mr. Moore. Well, there has been one slight difference in the country.

Mr. TReIBER. I am talking from a technical standpoint.

Mr. Mooge. I am talking about that too. They can just decree this
plant to operate regardless of whether it is profitable or not. That 1s
an advantage we don’t have in the free enterprise system I guess.
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Thank you, Mr. Chairman.

Mr. Gieeons. Thank you.

It has been very interesting. We have had a request from Mr. Paul
Butterweck to testify early but we have all of these other people wait-
ing whom we have scheduled and we will be glad to hear from you, but
I think you got your case won, and we will just accept a statement we
will place in the record frcia you and you can go ahead and catch the
transportation that you need.

Mr. Burrerweck., Well, I will wait.

Mr. GieBons. All right, fine.

We had a request very early in the day from some of these other
people. Dr. Jula from Polaroid. We will put your statement in the
record and you may proceed as you wish.

STATEMENT OF THEODORE JULA, SENIOR RESEARCH GROUP
LEADER, POLAROID CORP.; ACCOMPANIED BY RICHARD C.
BAROGN, CHEMICAL PRODUCTS MANAGER; JANET HUNTER, IN-
TERNATIONAL BUSINESS-GOVERNMENTAL COUNSELORS, INC.

Mr. Jura. I am Dr. Ted Jula, senior research group leader, Polaroid
Corp. With me on my left is Mr. Richard Baron, chemical products
manger of Polaroid, and on my right is Mrs. Janet Hunter, Inter-
national Business Governmental Counselor.

We are grateful for this opportunity to summarize our proposed
statement of H.R. 6278 introduced by Representative James gha,n-
non to suspend until December 31, 1982 the import duty on the com-
pound, 1,3-propanediol-di (para-aminobenzoate). This material, desig-
nated by the trademark, Polacure, is also known as trimethylene
glycol-di (para-aminobenzoate). For simplicity, I will refer to it by
the acronym, T-M-A-B, or Tee-Mab.

TMAB was developed by Polaroid as a safe, nontoxic curing agent
for urethane elastomers, as a replacement for the known carcinogen,
4,4-methylene-bis- (2-chloroaniline), which is commonly known by the
duPont trademark, MOCA.

Although duPont ceased manufacturing MOCA in 1978, it is still
used by the U.S. urethane industry—an industry composed primarily
of small processors. The last remaining domestic producer of MOCA,
Anderson Development Corp., was effectively closed in 1979, by order
of the Michigan Department of Natural Resources, due to environ-
mental contamination caused by MOCA. Thus, the only current
sources of MOCA are existing inventories, and material imported
from Japan.

In 1974, OSHA sought a zero exposure level for MOCA which
would have effectively banned its use. This standard was later re-
manded to OSHA by the court of appeals, on procedural grounds.
OSHA is currentl%' drafting new regulations based ug({)n the special
hazard review of MOCA issued in 1978 by NIOSH. MOCA is now
subject to strict regulatory standards in California and Michigan.

Polaroid developed TMAB specifically as an effective, safe replace-
ment for MOCA in film rollers for Polaroid Land Cameras. TMAB is
now acknowledged by duPont as the best direct substitute for MOCA.
TMAB-cured elastomers have been tested thoroughly in a wide variety
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of industrial, consumer, and military applications, as diverse as com-
puter parts, skateboard wheels, and nuclear weapons.

TMAB has also been extensively tested biologically, and produced
no toxic, mutagenic or carcinogenic effects.

There is, however, presently no manufacturer of TMAB in the
United States. Polaroid does not have access to domestic raw materials,
or production capacity to inanufacture it commercially. TMAB is cur-
rently produced by only two companies in the world, both located in
Europe. They are A. B. Bofors of Sweden and Dynamet Nobel of
West Germany.

Their activity has been at Polaroid’s instigation, after exhaustive
searching by Polaroid failed to identify a sin %e domestic source. Kven
duPont stated they could not manufacture TMAB economically, due
to lack of capacity, and a domestic source for the essential raw
materials,

To meet the urethane industry’s demand for a safe and effective
MOCA replacement, Polaroid has elected to market TMAB imported
from one of the European suppliers. If price criteria are met, the
initial volume is expected to be several hundred thousands pounds
per year, with potential growth to 2 million to 5 million pounds
annually.

If U.g. demand proves sufficient, both Dynamet Nobel and A. B. Bo-
fors have submitted statements of intent to construct plant facilities in
Mobile, Ala. or Muskegon, Mich. to manufacture TMAB. This would
result in expanded employment opportunities in the U.S. construc-
tion and chemical industries.

Cost, however, will determine the initial success of Polaroid’s
marketing efforts. TMAB is inherently more expensive than MOCA,
due to raw materials costs. During the introductory phase, this cost
giﬂerence will be crucial, since MOCA is still being imported from

apan,

A major cost component of TMAB is the tariff. If the U.S. import
duty is temporarily suspended, TMAB can be introduced commerciall
at a price close to $6 per pound. If the duty suspension is not granted,
initial pricing must be over $7.25 per pound, which effectively pre-
cludes commercialization. In a high volume, dedicated U.S. facility, a
commercial price of $5 per pound is estimated.

Temporary suspension of the duty would, therefore, encourage the
domestic use of TMAB, a safe alternative to the known carcinogen,
MOCA. Since there are no domestic {)roducers of either TMAB or
MOCA, no U.S. firm or workers would be harmed by the proposed
suspension. It would reduce the inflationary impact on small proc-
essors who purchase TMAB in place of MOCA. It will permit
Polaroid to develop a viable market for TMAB, which will ultimately
lead to construction and operation of a new manufacturing plant in
the United States.

In conclusion, the Polaroid Corp. respectfully urges the subcom-
mittee to approve this legislation to suspend duties on 1, 3-propanediol-
di-para-aminobenzoate until December 31, 1982.

hank you. We would be happy to provide the committee with any
additional information or to answer questions.
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[The prepared statement follows:]

STATEMENT OF DR. THEODORE JULA, ON BEHALF OF THE PoLAROID CoRP.

Mr. Chairman, members of the Trade Subcommittee, my name is Dr. Theodore
Jula, Senior Research Group Leader, of the Polaroid Corpcration, 540 Tech-
nology Square, Cambridge, Massachusetts 02139. I am accompanied today by
Richard C. Baron, Chemical Products Manager of Polaroid. Although Polaroid
is primarily known as a manufacturer of innovative photographic products, many
of the materials that are used to manufacture our cameras and film are also
being improved or undergoing change. It is one of these materials that brings us to
this hearing.

We are grateful for this opportunity to testify in support of H.R. 6278, legis-
lation introduced by Representative James Shannon of Massachusetts to suspend
until December 81, 1982 the import duty on trimethylene glycol di-p-amincben-
zoate, also referred to as TMAB,

I. USES AND DESCRIPTION OF TRIMETHYLENE GLYCOL DI-P-AMINOBENZOATE

TMAB is a safe, non-toxie, diamine curing agent which has been tested and
found suitable for use by the cast urethane industry in the manufacture of a
wide range of industrial, consumer and military products, ranging from roller
skate wheels to nuclear weapons to the gears on heavy machinery to coatings on
Polaroid Land camera parts.

TMAB was developed by Polaroid as a safe alternative for the known carcino-
gen, 4,4'-methylene bis (2-chleroaniline), commonly known as “MOCA”. MOCA
is currently in widespread use by the urethane industry throughout the United
States—an industry composed primarily of small processors. MOCA is subject
to regulatory standards of the states of Michigan and California, and will be
subject to regulatory standards expected to be issued within several weeks by
the Occupational Safety and Health Administration.

In fact, in 1973 OSHA did publish a standard setting a zero exposure limit for
MOCA, which could have effectively banned its use. This standard, however, was
overturned on procedural grounds in an appeals court. The court did uphold
OSHA'’s responsibiilty to impose exposure limits in light of the scientific data on
the carcinogenity of MOCA, California on its own adopted the OSHA exposure
levels and many processors expect other states to follow suit. Michigan recently
lmpo;edda standard several times more restrictive than the California/OSHA
standard.

TMAB is considered by industry sources to be the closest substitute for MOCA
now available. E. I. Du Pont, the inventor and, until recently, the largest MOCA
manufacturer in the world, evaluated TMAB and publicly assessed it as the
only satisfactory MOCA replacement they had seen. In the process of manufac-
turing polyurethane products, MOCA (the curing agent) is combined with a
urethane prepolymer to form an intermediary product, cast urethane elastomer.
This is a liquid then cast by the processor into its final form. The prepolymer
used with MOCA 1is derived from toluene diisocyanatz (TDI). This combination
is known as the TDI system.

An alternative cast elastomer system is MDI, employing methylene diisocya-
nate as the prepolymer with other curing agents. Although the MDI system
results in a polyurethane product, it is not directly interchaneable with the
end product of the TDI system. MDI polyurethanes display inherent inferior
physical (strength) properties to TDI polyurethanes. They are also much more
difficult to process and work with, and yield losses are significant in comparison
with TDI polyurethanes. In addition, many processors are reluctant to change
from the TDI to the MDI system because of the latter’s increased need for
process control.

The Chemical Abstract Number for trimethylene glycol di-p-aminobenzoate
is 57609-64-0. Its trademark name is Polacure No. 740M, and is also known as
1,3-propanediol-di-para-aminobenzoate.

II. SOURCES OF PRODUCTION

A. Trimethylene glycol di-p-aminobenzocte (TMAB).—There are currently
no commercial producers of TMAB in the United States. Polaroid developed
it in test quantities only and does not have existing capacity or raw material
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position to manufacture it commercially. TMAB is presently manufactured
by only two companies in the world, both located in Europe. They are A.B.
Rofors of Sweden and Dynamit Nobel A.G. of West Germany. Their activity
with TMAB has been at Polaroid’s request after Polaroid was unable to develop
a domestic source.

In addition, availability of the two chemical raw materials is also limited.
The two chemicals necessary for the production of TMAB are p-nitrobenzoic
acid and trimethylene glycol (1,3-propanediol). Trimethylene glycol (1,3-pro-
panediol) is manufactured in volume at only two companies in the world, both
located in Europe. The p-nitrobengoic acid is currently manufactured by three
firms, one in Sweden, one in West Germany, and E.I. Du Pont Corporation in
the United States. Du Pont has told Palaroid that its capacity for producing this
aclid is severely limited, and it will not be able to meet the long term volume
requirements necessary for production of TMAB. Du Pont now buys some of its
p-nitrobengoic acid from the European manufacutrers to fill its own requirements.

As noted above, Polaroid does not have existing capacity or raw material
position tv manufacture TMAB in commercial quantities. Because the production
of this chemical fs inherently more expensive than that for MOCA and its
future market is uncertain, the company has determined that investment in
production facllities in the U.8. is not warranted at this time. Polaroid made
an extensive search of American firms and was upable to find another U.S.
chemical company which could undertake commercial production of TMAB at
costs even competitively close to the quotations received from the European
firms. Even Du Pont stated they could not make it economically due to lack of
capacity and non-competitive costs on their captive production of the key raw
material.

In order to meet and to develop a U.S. market demand for TMAB, Polaroid
has decided to try initially to market this curing agent imported from one of the
two European companies. For the commercial volumes needed during the first
several years of market introduction, both Dynamit Nobel and A.B. Bofors have
indicated they would use existing manufacturing capacity in West Germany and
Sweden, respectively.

We now plan to begin marketing TMAB in the United States shortly. The initial
volume of trade is anticipated to be 200,000 to 500,000 pounds of TMAB per year,
with potential for increasing to 2 to 5 million pounds per year. The total po-
tential market within the United States for the chemical is estimated at 8 to 10
million pounds per year in 1983, if the best manufacturing economics can be
achieved in a dedicated, high volume plant.

The cast urethane industry needs a MOCA substitute due to carcinogenity of
MOCA and due to cessation of MOCA manufacturing in the U.S,, both by Du
Pont and by Anderson Development Company in Michigan, closed down by order
of the Michigan Department of Natural Resources. Several hundred processors
have evaluated samples of TMAB and most have found it equal or superior to
MOCA and have stated they would switch if supply is assured and if the eco-
nomic pepalty is not too severe. Some users are not cost sensitive and would be
willing to pay a premium price within reason.

If demsnd in the United States provides suificient to require greater manu-
facturing capacity, Dynamit Nobel and A.B. Bofors have both stated that they
would be interested in expanding their plant facilities in the United States to
carry out first the final manufacturing steps for TMAB, and eventually the initial
manufacturing steps and the manufacture of the required raw materials.

This would result in expanded employment opportunities in the U.8., both in
the construction and operation of the new facilities, directly creating an esti-
mated 40 jobs, and indirectly an even greater number. In addition to providing
the U.S. chemical industry with the :apability to produce TMAB, the new fa-
cilities could also contribute to produaction in the U.S. of chemicals now eco-
nomically available only from foreign sources.

B. 4,4’ methylene bis (2-chloroaniline) (MOCA).—There are now no domestic
producers of MOCA. The E.I. Du Pont Corporation ceased production and sale
of it in December of 1978. The last remaining domestic producer, Anderson De-
velopment Company of Adrian, Michigan, was shut down in mid-1979 under order
of the Michigan Department of Natural Resources for violations of environ-
mental laws directly associated with the production of MOCA.

Industry sources estimale that inventories of domestically-produced MOCA
are depleted, and all quantities of this toxic curative agent now being sold in the
United States are imported. Japan is the principal source for these imports.
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Because it i3 a known carcinogen, industry analysts project that worldwide
production of MOCA will eventually be drastically reduced, if not completely
phased out. Major U.S. manufacturing firms, such as General Motors and Good-
year, have discontinued its use, turning instead primarily to inferior polyure-
thane products. The:e is considerable concern among polyurethane processors
that a worldwide shortage of the curing agent could develop. This reinforces the
need for quick passage of H.R. 6278.

III. COSTS OF PRODUCTION

Cost 18 the major factor that will determine the success of efforts to introduce
TMAB in the U.S. market. This curing agent is inherently more expensive to
manufacture than MOCA because raw material costs are approximately twice
those for MOCA and the TMAB manufacturing process has three steps versus
two for MOCA. This cost factor will be especially crucial during the introductory
years until sufficient demand has been established to gain the manufacturing
efficiencies of scale and permit the establishment of dedicated, high volume U.S.
manufacturing facilities. As noted above, Polaroid has determined that the least
expensive sources of TMAB at this time are the two European producers. They
both have existing canacity to manufacture introductory commercial volume, and
poth are basic produccts of the key raw material, p-nitrobensoic acid.

A major additional - omponent of the cost of this product imported into the
United States is the ta.iff. Trimethylene glycol di-p-aminobengoate is currently
imported into the United States under T'SUS Item No. 403.6065 at a coluiin I
rate of 12.6¢, ad valorem, plus 1.7 cents per pound. Under the revised chemical
tariffs negotiated during the Multilatera' Trade Negotiations, this chemical will,
a8 of July 1, 1080, be imported under TSUS Item No. 405.08, at an increased rate
of duty—15.6% ad valorem, plus 1.7 cents per pound. (It should be noted that
this duty increase was not intentional. It results because TMAB, although pro-
duced oaly in test quantities in the U.S,, was registered by Polaroid in complii-
ance with the Toxic Subitances Act and therefore included in a basket category
of products manufactured in the United States subject to a higher rate.)

MOCA is currently selling in the U.S. at the rate of several million pounds per
year at prices to users of about $8.00 per pound. The potential market for TMAB
within the United States is in the range of 8 to 10 million peunds per year, pro-
viding competitive pricing could be eventually offered.

If the U.S. import duty is temporarily suspeuded, it is articipated that TMAR
can be introduced commercially at a price close to $6.00 per pound. If the duty
suspension is not granted, initial priicng will definitely exceed $7.00 per pound
(probably in the $7.25 tv $7.50 per pound range), and it is doubtful that com-
mercialization would proceed. In high volume and produced in a plant in the
United States, a commercial price for the curing agent of under $5.00 per pound
can be estimated.

Suspension of the duty would, therefore, encourage the use of this alternative
to the known carcinogen, MOCA., It would also reduce the inflationary impact on
processors who decided to purchase TMAB in place of MOCA.

. IV. REVENUE EFFECT OF SUSPENSION OF DUTIES ON TRIMETHYLENE GLYCOL
DI-P-AMINOBENZOATE

Because trimethylene glycol di-p aminobenzoate has not been imported in
quantity in the past, there will be no immediate direct loss of revenue to the
U.S. government as a result of the suspension of impogf duties,

V. SUMMARY OF ARGUMENTS FOR SUSPENSION OF DUTIES ON TRIMETHYLENE GLYCOL
DI-P-AMINOBENZOATE

In conclusion, the Polaroid Corporation respectfully urges the Subcommittee
to approve this legislation to suspend the duties on trimethylene glycol di-p-
aminobenzoate until December 31, 1982, for the five reasons outlined below. The
time frame should be sufficient to determine whether there is a viable market
for this curing agent in the United States, ultimately leading to construction
and operation of a manufacturing plant in the United States, both for the end
chemical TMAB and for its key raw material, p-nitrobenzoic acid.

A. It would facilitate introduction and use in the United States of the best
available alternative for a known carcinogen, of which a shortage may be loom-
ing.—TMAB is inherently more expensive to produce than the known carcinogen

63-673 0 - 80 - 14
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MOCA, for which it is a direct substitute. TMAB is currently available on com-
petitive terms from only two Europen firms, and the duty is a major factor in
the cost of the curing agent. Consequently, this bill would help promote use in
the U.S. cast urethane industry of a safe, non-toxie curing agent.

B. It would reduce the inflationary effect on the cast urethane industry of subd-
stituting TMAB for MOCA.—Chemical companies who choose to purchase the
more expensive TMAB will incur increased costs, which would then be passed
on to consumers. The duty suspension bill would help alleviate the impact of
this increase.

0. It would not injure U.8. producers or workers.—Because there are no do-
mestic producers of either TMAB or MOCA, neither chemical firms in the United
States, nor their employees, would be harmed by the proposed suspension of
duties. In faet, it would reduce exposure by many hundreds, and eventually
thousands, of U.S. workers to a known carcinogen.

D. It could lead boih to the creation of jobs in the United States and to in-
creased capability of the American chemical industry.—If there proves to be a
viable market in the United States for TMAB, both European producers have
indicated they would definitely consider expanding their U.S. production facili-
ties to meet the demand. This would create new jobs during both the construc-
tion and operation of the new facilities.

B. It would have no immediate direct effect on revenues of the U.§8. Govern-
ment.—Because TMAB is not now imported into thc United States in any quan-
tity, suspension of the import duty would not result in an immediate direct loss
of revenue.

Again, I would like to thank you for this opportunity to present this testimony
to the Committee and appreciate your consideration of H.R. 6278,

Mr. GiBBons. As I recall, the administration supported your posi-
tion anyway ?

Mr. Jura. There was no objections.

Mr. Giseons. And do we have any objecting witnesses here today?

Mr. Jura. Well, sir, we hope to provide that objective view.

Mr. Gieeoxs. All right, fine. It looks like you won my case at least
with me. I can’t speak for the rest of them but Ithink we can convince
them. Thank you very much.

[The following was subsequently received for the record:]

Poraroip Corp.,

Cambridge, Mass., April 24, 1980.
Hon. CHARLES A. VANIK,
Chairman, Subcommittee on Trade, Committec on Ways and Means, House of
Representatives, Washington, D.C.

Dear CongrRegsMAN VaNIK: This letter is an addition to the Polaroid Corpo-
ration’s testimony before the Trade Subcommittee on March 17, 1980, on H.R.
6278, a bill to suspend the duty on trimethylene glycol di-p-aminobenzoate until
the close of December 31, 1982. As you will recall, the bill was introduced by
Congressman James D. Shannon and has the support of the Polaroid Corporation.

For the purposes of the markup scheduled for April 29, we understand that
the Intersnational Trade Commission has proposed two technical amendments to
H.R. 6278:

1. To change the name of the chemical as it would appear in the Tariff sched-
ules of the United States from (under line 5, page 1) : “Trimethylene glycol di-
p-aminobenzoate” to ‘“bis (4-aminobenzoate)-1, 3-propanediol, (trimethylene
glycol di-p-amobenzoate)”

2. To ’change the TSUS number in the left hand column from: “405.08” to
“907.05.'

The Polaroid Corporation has no objection to these changes and also realizes,
as the International Trade Commission report spells out, that there may be need
for further revision of the bill when the chemical tariff classification change is
made on July 1, 1980 to implement agreements reached in the Multilateral Trade
Negotiations,

In addition, we understand that the Ways and Means Committee prefers that
duty suspensions expire at the end of June of a given year. We, therefore, sup-
port an amndment during the committee markup changing the expiration date
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in the bill from 12/31/82, as currently drafted, to 6/30/83. We strongly argue
against changing the date to June 30, 1982, since it would provide an effective
duty suspension period of well less than two years once the bill is finally enacted
by Congress.
Thank you very much for your consideration of these matters. Best regards,
Sincerely,
SHELDON A. BUCKLER.

INTERNATIONAL BUSINESS-GOVERNMENT COUNSELLOBS, INC.,
Washington, D.C., April 21, 1980.

Mr. Joux M. MARTIN, Jr.,
Chief Counsel, Committece on Ways and Means, House of Representatives, Long-
worth House Ofice Building, Washington, D.C.

DeAR Mr. MARTIN : Enclosed are three additional letters that I request on be-
half of the Polaroid Corporation, be placed in the hearing record on H.R. 6278, a
bill to suspend the duty on trimethylene glycol di-p-aminobenzoate until De-
cember 31, 1982 :

(1) A letter dated July 26, 1979 from Marvin T. Kuypers, Marketing Manager,
Urethane Products, E. I. Du Pont de Nemours and Company, to Richard E.
Brooks, Manager, Commercial Development, Polaroid Corporation;

(2) A letter dated March 12, 1980 from Hokan Cedarberg, Vice President,
Marketing and Sales, Bofors Lakeway, Inc., to Dr. Sheldon A. Buckler, Senior
Vice President, Polaroid Corporation ;

(8) A letter dated July 24, 1979 from D. C. Morgenstern and Dr. Hoffmann,
Director, Dynamit Nobel AG, to Dr. Sheldon A. Buckler, Senior Vice President,
Polaroid Corporation.

I understand from members of the Trade Subcommittee staff that such ma-
terials should be sent to you by today, April 21,

Thank you very much,

Sincerely,
JANET HUNTER,
Government Relations Counsellor.

Enclosure.

E. 1. DuPonT DE NEMOURS & Co., INC,,
ELASTOMER CHEMICALS DEPARTMENT,
Wilmington, Del., July 26, 1979.

Mr. RicHARD E. BrooKS,
Manager, Commercial Development, Polaroid Corp.,
Cambdridge, Mass.

DEeAR Dick: I understand from your letter of July 6, 1979 that you are pro-
ceeding to submit an application for duty suspension for TMAB (Polacure No.
740M) urethane curative. I feel this is a sound action since the price of 4,4’
methylene bis (2 chloroaniline), the competitios, is substantially lower than
that projected for TMAB. As you know, we have studied the manufacturing
economics of TMAB and found that due to market uncertainties, lack of available
capacity and the need for substantial investment, it was not prudent to consider
domestic manufacture of this material.

Since we terminated MOCA production in December of 1978, Anderson De-
velopment Company had been the only domestic manufacturer of 4,4° methylene
bis (2 chloroaniline) until it was shut down by the State of Michigan Depart-
ment of Natural Resources. Since Anderson is shut down, only foreign sources of
this material remain. However, capacity is less than demand and I feel domestic
urethane processors will feel this shortage during the third quarter.

Previously we Lave stated that TMAB comes as close to being a MOCA sub-
stitute as any material we have evaluated. Economics undoubtedly will be a
major hurdle and any relief you can obtain which would minimize the infla-
tionary impact of TMAB's pricing vs. 4,4’ methylene bis (2 chloroaniline) would
be most helpful in establishing a market for TMAB.

Sincerely yours,
MagvIN T. KUYPERS,
Marketing Manager, Urethane Products.
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Muskegon, Mich., March 12, 1980.
Dr. SHELDON A. BUCKLER,
Senior Vice President, Polaroid Corp.,
Cambridge, Mass.

DeAR DR. BuckLER : Pursuant to our discussions and past limited, trail produc-
tion of Polacure curative for Polaroid, we wish to confirm our current situation
and future plans to you.

Bofors Nobel Kemi, Karlskoga, Sweden, is the world leader in production of
p-Nitrobenzoic acid (PNBA), the key raw material for Polacure curative. We
have capacity in our Swedish plant to economically produce initial commercial
volumes of Polacure curative, up to 220,000 1bs. per year, using PNBA trans-
ferred from our Swedish production at attractive economics. As you knoew, the
second raw material, Trimethylene Glycol, is produced only in Europe by both
Shell (U.K.) and Degussa AG in West Germany and is commercially available
to us.

A.B. Bofors purchased Lakeway Chemicals, Inc.,, Muskegon, Michigan in Octo-
ber of 1977 for purposes of establishing U.8.A. production of chemicals previously
made only in Sweden. This transfer of production is currently in progress and
these plans include the future construction of an oxidation plant to produce
PNBA in the U.S.A. to serve the U.S. market as well as export PNBA from the
U.S. Should the volume of Polacure grow sufliciently during the next two years,
our plan would be to also build a dedicated Polacure plant in Muskegon for an
initial capacity of 1.5 million pounds per year using PNBA from the Muskegon
plant mentioned above.

The best economics for Polacure in a vclume situation would be achieved by
the dedicaied plants described above, both located in Muskegon. Initial com-
mercialization, however, has the best economics using existing capacity and
PNBA currently in Sweden.

We look forward to a continued cooperation on Polacure and an expanded
business relationship with Polareid in meeting Polaroid’s chemical requirements.

Best regards,
HoxAN CEDERBERG,
Vice President, Marketing and Salea
DyNAMIT NOBEL AKTIENGESELLSCHAFT,
July 24, 1979.
Re Polacure.

Dr. SHELDON A. BUCKLER,
Senior Vice President, Polaroid Corp.,
Cambridge, Mass.

Dear Di. BuckLER: Pursuant to the many discussions which have taken place
between Polaroid and Dynamit Nobel with regard to your interest in having us
produce “Polacure” for you, we would like to repeat and confirm our present
and likely future situation.

As you know, we are a producer of one of the key raw materials for Polacure,
para-nitro benzcic acid, and we can supply PNBA out of existing capacity at
rather economical prices. Furthermore, we have developed our own european
source of TMG, the second key raw material for polacure, on a commercially at-
tractive basis.

Asg you know, we have in our west german plants existing capacity for an ini-
tial introductory production of TMAB (polacure) with favorable economics for
a quantity of up to about 75,000 1bs per year. With moderate additional invest-
ments we believe that we can increase our capacity to a level of approx. 750,000
1bs per year.

In order to accomplish the best long-term economics, that is when the sales
volume has reached the required magnitude of approx. 4-5 million pounds per
year, we would be interested in investing in new, dedicated manufacturing fa-
cilities in the U.S. This production would most likely be done in our new plant
site, in Mobile/Alabama via our associated company Kay-Fries, Inc.,, member
Dynamit Nobel group. We would anticipate that this changeover would initially
start with the final manufacturing steps and as justified by the economics of
volume growth, would be expanded to include the initial manufacturing steps as
well as the manufacturing of required raw material.
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We are looking forward to continuing the fine cooperation and relationship
between us and remain with
Best regards,
DE. HOFFMANK.
DB. MORGENSTERN.
Mr. GieBons. The next set of witnesses will be in connection with bill
H.R. 6571 by Mr. Breaux. We have the United States Tuna Foun-
datl_on and “guess we have the American Nettmg Manufacturers Or-
ganization. We will hear from the Tuna Foundation first.

STATEMENT OF JACK BOWLAND, REPRESENTING DAVID @. BUR-
NEY, COUNSEL, THE UNITED STATES TUNA FOUNDATION; AC-
COMPANIED BY MANUEL SILVA, CHAIRMAN OF THE BOARD,
AMERICAN TUNA BOAT ASSOCIATION

Mr. Bowranp. Mr. Chairman, I am Jack Bowland. I am with the
United States Tuna Foundation. With your permission I would like to
appear as a substitute witness for Mr. David Burney.

Mr(.l Gieeons. Go right ahead. We will put your statement in the
record.

Mr. Bowranp. I am Jack Bowland and I am with the United States
Tuna Foundation here in Washington, D.C. To my right accompany-
ing me today is Capt. Manuel Silva, chairman of the board, American
Tuna Boat Association, who is the managing owner of the tuna purse
seiners Proud Herritage and- Seaquest, and he will have a brandnew
one delivered to him the first of May, the T'radition.

We are pleased to be here in support of H.R. 6571, a bill that would
amend the Tariff Act of 1930 and this would extend the duty-free
importation of tuna webbing from Panama. I would like to say Mr.
Burney has provided the committee with a statement and I would like
to see that included in the record if possible.

Mr. GiBons. Yes, sir.

Mr. Bowranp. And I will make just one or two little presentations.

This bill just extends something that has been going on in the past,
a duty-free status of our tuna webbing that we have been obtaining
in Panama for the repair and building of nets. And it would only go
through until December of 1981.

Panama of course has been a strategic location for the tuna industry
due to its adjacency to the fishing grounds off the eastern troEical
Pacific. And on top of that the only area or port that we can pick up
netting that complies in quality and quantity to the netting that is
required of the U.S. tuna fleet under the Mammal Protcction Act. We
have been working with domestic manufacturers and we hépe that
they will have webbing available by the end of 1981 is that this would
no longer apply, this webbing, and we could get it here from our
domestic manufacturers.

We are not trying to shortcut our domestic manufacturers. We
spend considerable time working with them. And at the present time
we have some panels of their webbing in one of the purse seine nets
on the Queen Mary, which is a tuna purse seiner operating out of San
Diego owned by Capt. Joe Madena. That would be about the summa-
tion of my oral presentation.



Captain Silva here can answer any technical questions and I will
try to answer any questions that you want to pose to us on this par-
ticular problem.

Well, I would like to make one more comment. Since the transfer
of the Canal Zone in October 1, 1979, the tuna industry has spent
approximately $1.5 million in the purchase of webbing and construc-
tion of new netting. We also at this time have 22 new purse seiners
that are either under construction or have been contacted for con-
struction that will probably be delivered prior to the expiration date
of H.R. 6571. And for that reason it is very critical with the nets
costing anywhere from 250 to 280,000, this percent tax on top of it
makes it very expensive for the tuna industry and it makes it very
digicult also for us to compete with the other countries in the tuna
fishery.

Anc)l' with that I will terminate my oral statement.

[The prepared statement follows:]

STATEMENT OF DaAviDp G. BURNEY, COUNSEL, U.S. TUNA FOUNDATION

On behalf of the United States tuna industry, I welcome this opportunity
to testify in support of HR 6571, a bill which would amend the Tariff Act of
1930 to continue the duty-free status of repair parts, materials, and equipments
purchased and repairs made in Panama for vessels documented under the laws
of the United States.

The United States Tuna Foundation was formed in May 1977, and its mem-
bership comprises all segments of the United States tuna industry. Member-
ships includes all tuna processors, tuna vessel owners and operators, and the
labor force which works on board tuna vessels and in tuna processing facilities.

As background it is important to note that prior to October 1, 1979, vessels
documented under United States law were permitted to purchase equipment and
initiate repairs in the Panama Canal Zone without payment of the 50 percent
duty imposed by the Tariff Act of 1930. As a result of passage of the Panama
Canal implementation legislation on October 1, 1979, the duty-free status of the
Canal Zone was terminated.

The Canal Zone is extremely important to the United States high seas tuna
fleet because of its adjacency to the historical tuna fishing grounds located in
the Eastern Tropical Pacific Ocean. Most tuna net installation and repair takes
place in the Canal Zone since additional fuel costs for travel to ports located
in the United States would be prohihitive. In addition, netting manufactured
in the Canal Zone has been the only netting available which meets the require-
ments of the Marine Mammal Protection Act.

Recently representatives of the United States tuna industry met with repre-
sentatives of the domestic net manufacturers in an effort to explain their concern
over the transfer of the Canal Zone to Panama. Assurances were given by the
domestic net manufacturers that they were capable of producing a purse seine
net which would meet the NMPA specifications and be of comparable quality to
netting presently utilized by the international tuna fleet. While expressing con-
fidence in their ability to manufacture an acceptable purse seine net, the do-
mestic net manufacturers admitted that some *‘at sea” testing was necessary.
Representatives of the tuna industry agreed to place domestically produced
webbing in U.S. tuna nets in order to compare the webbing with that presently
being utilized.

As a result of the meetings between the tuna industry representatives and
the domestic net manufacturers, the parties agreed that a 27 months continu-
ance of the duty-free status of the Canal Zone would permit the domestic net
manufacturers to “gear up” to meet the total needs of the United States tuna
fleet. This was reached with. full realization of the fact that to remain competi-
tive in the international tuna fishery, the U.S. tuna fleet must be permitted to
purchase netting in the Canal Zone without fear of a 50 percent tariff retribu-
tion. Since tuna nets cost upwards of $200000, a 50 percent add-on would be
substantial.

The United States tuna industry presently has 22 vessels under construction
or contracted fcr construction. Because of the untimely transfer of the Canal
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Zone, these vessels face the dubious distinetion of having to pay a 50 percent
tariff on the purchase of their nets, Many of these vessels contracted for the
purchase of their webbing from the Canal Zone long before October 1, 1879.
Something should be done to insure that these vessels are not penalized unnec-
essarily. It was certainly mever the intent of those who supported transfer of
the Panama Canal to penalize our last distant water fishing fleet.

It is the position of the United States tuna industry that until such time that
the domestic net manufacturers can demonstrate an ability to produce netting
of comparable quality to webbing now used by the international tuna fleet, and
in addition be prepared to supply the total needs of the U.S. tuna fleet, the 50
percent duty should not be imposed. We are convinced that the domestic net
manufacturers are making a genuine effort to produce acceptable webbing, and
with proper time lag, will be in a position to supply the total needs of the United
Stat:;o tuna fleet. We therefore support a limited exemption from the Tariff Act
of 1930.

After considerable discussion with representatives of domestic net manufac-
turers, we have agreed that HR 6571 should be amended to read as follows:

To amend the Tariff Act of 1930 by creating until December 31, 1981, a duty-free status
for repair parts, materials, and equipments purchased in Panama for, and repairs made
in Panama to, vessels documented under the laws of the United States, and for other
purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That Section 466 of the Tariff Act of 1980
(19 U.8.C. 1468) is amended by adding at the end thereof the following new
subsection :

“(g) The duty imposed under subsection (a) shall not apply to the cost of
repair parts, materials, and equipments (including fish nets and netting) pur-
chased in Panama or to the cost of repairs made in Panama, during the period
commencing October 1, 1979, and ending December 31, 1981”.

We would appreciate anything you and your subcommittee can do to help ex-
pedite final passage of H.R. 6571, as amended. During the limited period of
exemption from the Tariff Act of 1930, the United States tuna industry will con-
tinue to work closely with the domestic net manufacturers tc insure that the
quality and quantity of netting necessary to sustain the future of our last distant
water fishing fleet will be available on January 1, 1982. Thank you for your
consideration.

Mr. Gieeons. Fine. I have no questions. I realize the problems that
American fishermen have and the problems that they have encountered
with net manufacturers. And I have also heard from the net manu-
facturers and I know what their problems are. I hope we can eventu-
ally develop a netting manufacturing industry in this country that
would compete with that I think mainly of the Japanese, is that
correct ?

Mr. Bowranp. That is correct, yes, sir. o .

Mr. Gmeons. Well, were you in the room when the administration
made some suggestions about changes earlier today ?

Mr. Bowranp. No, Mr. Chairman, I missed that.

Mr. GisBons. It says the administration opposed the bill as drafted
but would support, if applied on a most-favored-nation basis rather
than providing preferential treatment only for Panama. And if thc
scope were narrowed to tuna seine netting, What is your reaction to
this? -

Mr. BowrLanp. Well, on the second portion I think that we have
talked to our domestic net manufacturers and we could go along with
having it limited to tuna seine netting only. As far as the most-favored
nation I don’t have the legal expertise to answer that question. I think
possibly Mr. Inca from the domestic net manufacturers could probably
address that question much better than I could.

Mr. Siva. Mr. Chairman, I think that some of the historical values
should take place or some consideration should be taken in that the
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tuna fleet has been operating off of this area"from Panama for many,
many years. We also have a U.S. fleet that bases out of Puerto Rico.
And consequently when they fill their vessels up they go through the
Panama Canal, go to Puerto Rico, discharge ﬁIs)h, andg come on back
through the Panama Canal. So that particular area has been very
important in the past.

e need time for those particular vessels for this new adjustment.
And again I think it very important that many nets have been ordered.
many nets have been ordered before this new change and many of these
orders aren’t completed yet.

Mr. GmBons. Well, certainly Panama makes a convenient spot to
repair and place your nets being as strategically located as it is. And
I know that fishermen have long preferred, at least some fishermen
have, the Japanese nets over the domestic nets here. I guess the most-
favored-nation treatment would mean that you coulﬂtop not only
in Panama but you could stop in any of those other South and Central
American countries and pick up your nets and repair your nets there.

You certainly won’t have any objection to that $

Mr. Siva. Well, the only areas that we know of that are set up for
this type of thing i1s Panama. And the geographical location of Pana-
ma certainly— ‘

Mr. GiBeoNs. Since this is only a 2-year transition, at least every-
body hopes it is only a 2-year transition and that the American net
manufacturers will catch up in that 2-year period. I really don’t see
other than technical reasons for extending it to anybody but Panama.
But maybe the administration doesn’t want to get into a struggle with
those other small countries in that area of the world over not extend-
ing them the same treatment they extend now to the independent
country of Panama or to extend to Panama now that they got the
whole country back and not just part of the country.

Well, thank you very much.

Let us hear next from the net manufacturers. I assume they are here.

Let’s see, we have the American Netting Manufacturing Associa-
tion, Mr. Steele and some other gentlemen. Would you each identify
yourself and you may proceed as you wish. And Your statements, if
you have any, will be included in the record in full.

STATEMERT OF R. K. STEELE, SR., EXECUTIVE VICE PRESIDENT,
NYLON NET CO., MEMPHIS, TENN., ON BEHALF OF THE AMER-
ICAN NETTING MANUFACTURERS ASSOCIATION, ACCOMPA-
NIED BY WILLIAM K. INCE, COUNSEL AND JOSEPH R. AMORE,
VICE PRESIDENT, SALES AND MAKETING

Mr. SterLe. Thank you.

The gentleman on my right is Mr. Bill Ince of the law firm of
Williams & King located heres in Washington and he represents the
American Netting Manufacturers Association. The gentleman on my
left is Mr. Joseph Amore. He is our vice president of sales and Mar-
ketin%. My name is Reginald Steele and I am the executive vice presi-
dent for the Nylon Net Co., located in Memphis, Tenn. I am here on
behalf of the American Netting Manufacturers Association, a group of
manufacturers who produce approximately 95 percent of all fish net-
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ting in the United States. As can be seen by the attached list, our mem-
bers are scattered throughout the Nation. We are represented in
Washington, D.C., by the law firm of Williams & King, and Mr. Wil-
liam Ince of that firm is with me today.

I want to thank you for his opportunity to testify with regard to
H.R. 6571, a bill which would amend the Tariff Act of 1930 to
temporarily “continue the present duty-free status of the cost of fish
net and; netting purchased and repaired in Panama.” The purpose of
this bili is to continue for a limited period of time an administrative
loophole in the law imposing a duty on purchases of foreign goods and
services by U.S. vessels in foreign countries.

This loo¥hole has been taken advantage of by the U.S. tuna fleet
which has for over 10 years been buying Japanese and Taiwanese fish
netting in the Panama Canal Zone without paying any duty on such
purchases when the vessels return to home port in the United States.

The loophole exists because U.S. Customs has, until recently, con-
sidered the Panama Canal Zone not to be a “foreign country” within
the meaning of section 466 of the Tariff Act of 1930 (19 U.S.C. 1466),
the law imposing a duty on foreign purchases by U.S. vessels. As a re-
sult of the loophole Japanese angn Taiwanese fish netting distributors
have set up shop in the Panama Canal Zone, and by this means they
have over the last 10 years succeeded in capturing virtually the entire
U.S. market for tuna netting.

As a result with the exception of a small amount of netting pur-
chased for the inshore tuna fleet in southeastern California there has
been no tuna netting produced by the American manufacturers. I might
add that the textile quota arrangement which has been negotiated un-
der the multifiber arrangement over the last several years has left com-
pletely untouched the trade in tuna netting through Panama because
strictly speaking this netting is never imported into the United States.

Nevertheless t%xe Panama tuna net sales represent a very large seg-
ment of the totalfish netting consumed in this country, by our calcu-
lations valued as much as $4 million or fully 18 percent of the total
fish netting market including tuna netting.

H.R. 6571 represents an egort on the part of U.S. netting manufac-
turers and the tuna fleet to arrive at some compromise whereby the
loophole is allowed to remain open for a limited period of time until
December 31, 1981, after which it is finally and irrevocably closed.
However, we recognize since the domestic industry has not produced
netting in any great extent over recent years because it had no share
in the market we will require some leadtime to manufacture this net-
ting in any great quantity.

During this period we seek to work closely with the U.S. tuna indus-
try to develop and to produce netting of sufficient quantity and ade-
quate quality to substantially supply the needs of the U.S. tuna fleet.

Since we have spent a great deal of time and effort in achieving this
compromise it is with some concern that we understand that certain
agencies in the administration are urging that the duty-free purchas-
ing of net and netting will be made available to other countries besides
the Republic of Panama. Such a change in the language of H.R. 6571
would open upon the flondgates for foreign manufacturers to wipe
out not only the tuna netting that is produced in the United States
but also other types of netting.



206

We have no doubt this would happen because of our prior experi-
ence with Japanese netting being sold from Mexico and Canadian
orts to U.S. fishermen. For example, Ensenada, Mexico, is a west coast
shing port that had a major site for Japanese netting sales to the
United IS)t,ates prior to our insistence U.S. Customs change its regula-
tions to close that loophole.

If this limited exemption to section 466 were applied on a most-
favored-nation basis, that loophole would immediately be open again.
Two things would result: The one manufacturer of tuna netting who
has been making tuna netting in Long Beach, Calif., would not be
able to compete with low priced duty-free Japanese netting that would
be made available to the tuna fleet just south of the border, and the
tuna netting imports, which we calculate to be worth around $500,000
annually, through southeastern California ports, would cease since
that business would go to the duty-free port of Ensenada, Mexico.

Not only tuna netting would be affected. If this bill were enacted on
a most-favored-nation Easis, Japanese shrimp nets could be purchased
by shrimp vessels at ports in Mexico and South American countries
convenient to the fishing grounds. As a consequence, U.S. shrimp net-
ting production would seriously suffer.

gimilarly, duty-free netting of Far Eastern manufacture would un-
doubtedly be made available on both the east coast and west coast of
Canada, adversely affecting sales of U.S. netting in the Pacific North-
west and Atlantic fisheries. Canada has no tariff on imports of fish
nets or netting and this would further encourage Japanese netting
interests to set up shop there.

We have been asked by administrative agencies if the proposed leg-
islation could be confined to tuna netting and tuna nets. Aside from
the effects on the tuna net production noted above, we do not believe
that this would be a solution to the problem. There is no way to ade-
quately describe in technical or practical terms netting that is uniquely
suitable for any particular fishery such as the tuna fishing,

The administration is concerned because the proposed legislation
apparently violates the most-favored-nation—MFN—principle. We
do not understand why the section 466 duty is even subject to MFN.
The duty is not applied to imports, as in the case of a tariff, the usual
context In which the MFN principle is involved. Nor is it a nontariff
barrier to imports.

In any case, we believe the proposed legislation should be con-
sidered as a temporary and transitional solution to an unanticipated
commercial result from the reversion of the Canal Zone to Panama.
Surely the unique and limited nature of this legislation is no more
than a technical violation, if that, of the MFN principle.

We do know that if the duty exemption is applied on an MFN
basis, we would have to oppose 1t because it would destroy large seg-
ments of the U.S. industry.

I want to thank you, Mr. Chairman, for this opportunity.

[The prepared statement follows:]

STATEMENT oF R. N, STEELE, SR., ON BEHALF OF THE AMERICAN
NETTING MANUFACTURERS ASSOCIATION

SUMMARY

1. I am testifying on behalf of the American Netting Manufacturers Organiza-
tion, whose members produce approximately 95 percent of all U.S. fish netting.
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2. We support H.R. 6571 as a reasonable compromise between the positions of
the American netting industy and the U.S. tuna fleet.

3. Because of U.S. Customs’ interpretation of the law (19 U.8.C. 1466) imposing
a duty on foreign purchases by U.S. vessels, over the past ten years the U.S. tuna
fishing vessels have been allowed to purchase foreign netting in the Panama
Canal Zone, without paying any duty on such netting when they return to home
port in the United States.

4. Far Kastern netting manufacturers have the advantages of lower labor rates
and integrated production, and U.S. producers need a tariff in order to com-
pete on an equal footing. Section 466 of the Tariff Act of 1930 is designed to
prevent avoidance of the U.S. tariff structure on imports by assessing a 50
percent duty on purchases and repairs made by U.S. vessels in foreign coun-
tries. When the Canal Zone became part of the Republic of Panama on October 1,
1979, the legal loophole regarding foreign netting producers was closed.

5. The U.S. netting manufacturers have agreed to a compromise with the U.8.
Tuna Foundation whereby the duty-free purchases of netting in Panama will
be allowed for a limited period of time on the understanding that they will be
forever ended after December 31, 1981. This period of time will allow the U.S.
netting manufacturers to begin, and increase, their production of tuna netting so
that they can adequately supply the requirements of the U.S. tuna industry.
Accordingly, we support H.R. 6571 as written, because it embodies that
compromise.

8. However, we view with great concern what we understand is the position
of some Government agencies—that H.R. 6571 must be broadened to include
purchases and repairs of nets and netting in other countries besides Panama.
If this change is made, the U.S. netting industry stands to lose a tremendous
amount of its market in all kinds of netting and nets. Suppliers of Far Eastern
netting would undoubtedly set up shop in Mexico, Canada, and South American
ports. What little tuna netting that is produced in the United States for the
“in-shore” tuna fleet would disappear, and the market for U.S. shrimp netting
production on the Gulf Coast would dry up. Similarly, netting sales to the
Pacific Northwest and Atlantic fisheries would be seriously damaged by duty-
free sales of foreign netting in Canadian ports. We question whether MFN
should apply to this legislation, since the duty imposed by Section 466 is not on
imports, per se. Even so, the situation that gives rise to this limited, narrow,
exception to the Most-Favored-Nation (MFN) principle is unique and unpar-
alleled. A hard-won compromise like that embodied in H.R. 6571 should not be
destroyed in the name of MFN.

STATEMENT

I am here on behalf of the American Netting Manufacturers Organization,
a group of manufacturers who produce approximately 95 percent of all fish
netting in the United States. As can be seen by the attached list, our members
are scattered throughout the nation. We are represented in Washington, D.C.,
by thg law firm of Williams & King, and Mr. William Ince of that firm is with
me today.

I want to thank you for this opportunity to testify with regard to H.R. 6571,
a bill which would amend the Tariff Act of 1930 to temporarily ‘‘continue the
present duty-free status of the cost of fish net and netting purchased and repaired
in Panama.” The purpose of this bill is to continue for a limited period of time
an administrative loophole in the law imposing a duty on purchases of foreign
goods and services by U.S. vessels in foreign countries. This loophole has been
taken advantage of by the U.S. tuna fieet which has for over ten years been
buying Japanese and Taiwanese fish netting in the Panama Canal Zone without
paying any duty on such purchases when the vessels return to home port in the
United States.

The loophole exists because U.S. Customs has, until recently, considered the
Panama Canal Zone not to be a “foreign country” within the meaning of Sec-
tion 466 of the Tariff Act of 1930 (19 U.S.C. 14668), the law imposing a duty on
foreign purchases by U.S. vessels. As a result of the loophole Japanese and
Taiwanese fish netting distributors have set up shop in the Panama Canal Zone,
and by this means they have over the last ten years succeeded in capturing
virtually the entire U.S. market for tuna netting.

Far Eastern manufacturers of netting have several advantages over U.S.
manufacturers, not the least of which are lower labor rates in a labor-intensive
industry and integrated production that yields lower raw material costs than
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ours. The U.S. tariff on imported fish netting has been roughly 45 percent ad
valorem equivalent, and, because of the import sensitivity of this industry, was
one of the few tariffs not reduced during the “Kennedy Round” of multilateral
trade negotiations. We were unable to again hold out against duty reductions
during this latest round of tariff negotiations and the duty is scheduled to be
reduced to 17 percent ad valorem in 1989. However, the fact remains that for the
time being at least, the tariff is helpful in offsetting the economic advantages
enjoyed by Far Eastern manufacturers,

This has not been the case with trade in tuna netting which, because of the
administrative loophole I have just mentioned, is effectively able to completely
avold any duty. As a result, with the exception of a small amount of netting
produced for the inshore tuna fleet in Southern California, there has been no
tuna netting produced by American manufacturers for the last ten years or more.

I might add that the textile quota agreements which have been negotiated
under the Multifiber Arangement in the last several years have left completely
untouched the trade in tuna netting through Panama because, strictly speaking,
this netting is never actually imported into the United States. Nevertheless, the
Panama tuna sales represent a very large segment of total fish netting consumed
in this country—by our calculations valued at as much as $4 million or tully
18 percent of the total U.S. fish netting market, including tuna netting.

The intent of Section 466 was to prevent precisely what has been allowed to
happen here, namely, an “end run” around the tariff structure of the United
States. Nevertheless, it has been exceedingly difficult to convince U.8. Customs
that its failure to recognize purchases in the Panama Canal Zone as subject to
the law has frustrated Congressional intent.

After many years of discussion with Customs on this matter, the American
netting manufacturers were given to believe that the loophole would be closed.
A letter from Customs to Senator Maryon Allen on July 24, 1978, indicated that
Customs was “considering changing its position in regard to the dutiability of
vessel repairs and equipment purchases effected in the Panama Canal Zone to
provide that such repairs and equipment purchases would be considered as having
been made in a foreign country.” This intention was never carried out. In the
spring of 1979 Customs informed us that in view of the fact that the Panama
Canal Zone would become a foreign country by any definition on October 1 of that
year by operation of the Panama Canal Zone Treaty, Customs would not have to
make a final decision since the issue would automaticaly be settied by the change
in status of the Canal Zone when it was taken over by the Republic of Panama.
October 1, 1879, has come and gone. Presumably Customs has been enforcing
Section 466 with regard to vessel purchases in the Canal Zone since that date.

H.R. 6571 represents an effort on the part of U.S. netting manufacturers and
the tuna fleet to arrive at some compromise whereby the loophole is allowed to
remain in existence for a limited period of time (until December 31, 1981), after
which it is finally and irrevocably closed.

We recognize that since the domestic industry has not produced tuna netting
to any great extent in recent years because it had no share in the market, we will
require some lead time to manufacture this type of netting in any great quantity.
In addition, the tuna industry informs us that orders for new netting have
already been entered with foreign manufacturers for 1080 and 1981, In view of
these things we have reluctantly agreed with the U.S. tuna fleet on the language
of H.R. 6571. While we believe that we will be able to supply a good portion of the
tuna fleet's requirements for netting within a matter a months, after much nego-
tiation we have agreed to a longer period on the understanding that there will be
no extension of this period for any reason. During this two-year period we seek
to work closely with the U.8. tuna industry to develop and produce netting in sufi-
cient quantity and of adequate quality to substantially supply the needs of the
U.S. tuna fleet. We will make our best efforts in this regard, and we earnestly
hope that the U.S. tuna industry will also use its best efforts to the end that both
industries can survive and prosper free of any foreign dependency.

Since we have spent a great deal of time and effort in achieving this com-
promise, embodied in H.R. 6571, it is with some concern that we understand cer-
tain agencies in the Administration are urging that the duty free purchases of
nets and netting be made available in other countries besides the Republic of
Panama. Such a change in the language of H.R. 6571 would open up the floodgates
for foreign manufacturers to wipe out not only what little tuna netting is pro-
duced in the United States but also other types of netting. We have no doubt that
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+his would happen because of our prior experience with Japanese netting being
3old from Mexican and Canadian ports to U.S. fishermen. For example, Ensenada,
Mexico, is a West Coast fishing port that was a major site for Japanese netting
sales to the U.S. tuna fleet prior to our insistence that U.8. Customs change its
regulations to close that loophole. This limited exemption to Section 468 on an
MPFN basis would instantly open that loophole again. Two things would result:
The one manufacturer of tuna netting left in the United States, in Long Beach,
California, would have to immediately cease production of tuna netting because it
would not be able to compete with low-priced duty free Japanese netting that
would be made available to the tuna fleet just south of the border; and tuna net-
ting imports (which we calculated to be worth around $500,000 annually)
through Southern California ports would cease since that business would go to
the duty free port to Ensenada, Mexico.

Not only tuna netting would be affected. Shrimp boats traditionally go to sea
for a period of years before returning to home port, in the Gulf of Mexico, It
this bill were enacted on an MFN basis, Japanese shrimp nets could be pur-
chased by shrimp vessels at ports in Mexico and South American countries
convenient to the fishing grounds. As a consequence, U.S. shrimp netting produc-
tion would seriously suffer. Similarly, duty free netting of Far Eastern manu-
facture would undoubtedly be made available on both the East Coast and West
Coast of Canada, adversely affecting sales of U.S. netting in the Pacific North-
west and Atlantic fisheries. Canada has no tariff or. imports of fish nets or
netting and this would further encourage Japanese retting interests to set up
shop there.

We have been asked by Administrative agencies if the proposed legislation
could be confined to tuna netting and tuna nets. Aside from the effects on tuna
net production noted above, we do not believe that this would be a solution to
the problem, There is no way to adequately describe in technical or practical terms
netting that is uniquely suitable for any particular fishery, such as tuna fishing.

The Administration is concerned because the proposed legislation apparently
violates the Most-Favored-Nation (MFN) principle. We do not understand why
the Section 466 duty is even subject to MEN, The duty is not applied to imports,
as in the case of a tariff, the usual context in which the MFN principle is
involved. Nor is it a non-tariff barrier to imports.

In any case, we believe the proposed legislation should be coniidered as a
temporary and transitional solution to an unanticipated commerciai result from
the reversion of the Canal Zone to Panama. Surely the unique and limited
nature of this legislation is no more than a technical violation, if that, of the
MFN principle.

We do know that if the duty exemption is applied on an MFN basis, we would
have to oppose it because it would destroy large segments of the U.S. industry.

ANMO MEMBERS

Bayside Net and Twine Company, Inc.
P.0. Box 3160
Brownsville, TX 78520

Blue Mountain Corporation
Blue Mountain, AL 86201

The Brownell Net Company
Moodus, CT 06469

Carron Net Company, Inc.

Hagin Frith & Sons Company
Wyandotte Road
Willow Grove, PA 19090

Harbor Net and Twine Company, Inc.
1010 J Street
Hoquiam, WA 98550

Koring Brothers, Inc.
2050 West 16th Street

1628 Seventeenth Street
Two Rivers, WI 54241

FABLOK Mills, Inc.
140 Spring Street
Murray Hill, NJ 07974

First Washington Net Factory, Ine.

P.O. Box 310
Blaine, WA 98230

FNT industries
927 First Street
Menominee, M1 49858

Long Beach, CA 90813

Mid Lakes Manufacturing Co.
3300 Rifle Range Road
Knoxville, TN 87918

Northwest Met & Twines, Inc.
1064 East Pole Road
Everson, WA 98247

Nylon Net Company
7 Vance Avenue
Memphis, TN 88101
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ANMO ASSOCIATE MEMBERS

A. B. Carter Company Flexabar Corporation
Carter Traveler Company 140 Walnut Street

208 Hamf{lton Drive Northvale, NJ 07647
West Point, GA 81833 Samson Ocean Systems
Farrell-Calhoun, Inc, 99 High Street

400 North Front Street Boston, MA 02110

Memphis, TN 38103

Mr. GiBeons. Do others at the table wish to testify?

Mr. INce. No, thank you. We are here to answer questions.

Mr. Gieeons. Well, let me ask you why can’t the U.S. netting indus-
try compete with the Japanese?

Mr. SteeLE. For one thing, Mr, Chairman, the difference in the cost
of labor being the single largest handicap we have.

Mr. Gmeons, How much 1s the differer.ce in the cost of labor?

Mr, SteeLe. The last time I was in Japan, which was in Jaunuary of
1979 it was approximately $2 an hour in a plant that was actually
manufacturing netting. They have in Japan today what they call the
cottage industry and these are small, these are mom and pop operations
throughout Japan. There might be as many as 300 to 500 of them,
which they manufacture netting in their garages, after hours, the wife,
the husband, the children in some cases and they collect this netting
that they pay very little money for.

They take 1t to a processing plant and they process it. And of course
the difference in what they pay for that netting to be manufactured
and what we would have to pay for it here is the single biggest thing.
The other handicap we have 1s the cost of the machinery. This industry
is a very heavily capital intensive ty(fe of business and the machinery
in 90 percent of the cases is purchased from Japan because they are the
leader in netting machinery. There are no other companies in this
country that manufacture knotting equipment as such.

Mr. Gieons. It has been a long time since I have seen a net made.
I remember how they used to make them by hand. But I would imagine
all of that iv now a machine made product. And I just wondered why,
you know, petroleum prices have been cheaper in this country than
anyplace else except maybe, well, a few countrizs but certainly cheaper
than the Japanese getroleum prices. And nylon is very petroleum in-
tensive material and I was just wondering why we can’t compete with
the Japanese in this area {

Mr. SteELE. One of the other things that we are encountering, Mr.
Chairman, is that it seems like there is some type of govarnment sub-
sidy in Japan with reference specifically to the netting industry seeing
that the netting industry is a major industry within their country.

Mr. GieBoNs. We often get those allegations of government subsidy
but we are always unable to come up with proof. And I realize the
Japanese system is a little hard to trace but I am not sure it is that
hard togtrace. What makes you think there is a subsidy over there for
netting

Mr. SteeLe. Well, it is my understanding in this last visit I made to
Japan in January, in the area of filament pricing they have a subsidy
where the government rebates to them 2 number of cents per pound
for the pounds they buy within the country versus the pounds they
ship out of the country. I know that at least two of the larger net
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manufacturers in Japan are owned, the majority stock is owned by a
filament company such as Toray and Toroba.

Mr. Gieeons. Well, I would hope you all could eventually com
with the Japanese and we won’t have to continue throwing up these
very heavy tariffs, almost 50 percent of ad valorem or 48 percent.

r. AmMore, Well, Mr. Chairman, as you may be aware, of course
these duties and tariffs have been renegotiated and are going to be de-
clining over the next 5 years. And we are able to compete in some
areas. ] mean we are not, I mean they don’t totally dominate it. But
there are some nettings that we are able to compete in and some that
Wwe are not,

Mr. GieBons. We have had people from the fishing industry before
this committee who have testified that the American nets are just
not strong enough and wear out too fast and, you know, under the
heavy ad valorem duty that we have on nets I worry about, you know,
we have enough trouble—every time we throw up a high tariff to pro-
tect somebody in this country we penalize another businessman in this
country who is trying to make a living competing with a differ-
ent product on a different scale.

And I don’t know what the problem is in your industry but I
frankly am kind of running short of patience with how long 1t is go-
ing to take to catch up. I want to hear from you if you can tell me
when do you expect to catch up and when are you going to get your
prices in line?

Mr. Amore. Mr. Chairman, if I may address part of that as to when
are we going to catch up, specifically with the tuna industry duc to
the initial meeting we had with them some 7 or 8 months ago we feel
that at this point we have developed a new product which we hope to
be putting out to test within the next 60 days that will be far superior
to the product they have been buying from Japan.

We feel veri confident that today we can furnish a comparable
product. I think what has happened 8 years ago, 10 years ago we were
not able to. Consequently we lost that market and there was no dialog
between the manufacturers and that market until very recently. The
other point I would like to make to you is the point of Canada. Can-
ada at one time had a very thriving manufacturing business. They
have no duties on fish netting. Today they have virtually no produc-
tion of fish netting and yet the fisherman in Canada pays virtually the
same price for his fish net as the fisherman in the United States.

So I think that you can extract from that that tariffs or duties in
themselves don’t necessarily mean that taking them away will lower
the cost to the end user.

Mr. Gieeons. I would like to have a strong netting industry in this
country. As you say, it is a capital-intensive type of industry. You
mean you can’t buy from an American manufacturer a netmaking
machine and you got to go to the Japanese to buy them?

Mr. SteeLe. There are no netmaking machine manufacturers, Mr.
Chairman, in this country today. They were virtually put out of busi-
ness by the Japanese during the early 1960’s.

Mr. Gineons, Thank you very much for your testimony.

We will next hear testimony concerning H.R. 6673, Mr. Latta’s bill
on chestnuts and bamboo shoots, water chestnuts and bamboo shoots
from Mr. J. J. McRobbie, who is the general manager of La Choy
Food Products. I like your product.
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STATEMENT OF J. J. McROBBIE, GENERAL MANAGER, LA CHOY
F0OD PRODUCTS, ARCHEOLD, OHIO

Mr. McRogsie. I am J. J. McRobbie, general manager for La Choy
Food Products, Archbold, Ohio. I have brought with me today some
samples of La Choy’s products.

La Choy has submitted a prepared statement.

Mr. GisBons. It will be in the record.

Mr. McRoseie. La Choy has worked very hard to build the water
chestnut and bamboo shoot industry. As far as we know, we have no
competition in this country. At La Choy our objective is to both pro-
tect the industry and help the consumer in the United States. If H.R.
6673 passes, it might be possible to pass on to the consumer a 5- to 7-
cent-per can reduction.

Water chestnuts can be grown in the United States, but high labor
costs prevent the formation of a domestic industry. Each chestnut
must be hand peeled, and this process takes much labor.

‘We would like to include in this bill the suspension of duties on
frozen products. The marketing staff at La Choy feels there is an
im(&}-oved cﬁxality difference in the frozen product.

ater chestnuts are unique; it is one of the few products on the
American shelf that you can cook and process, and it will retain its
own texture. Chestnuts do not become mushy when cooked, and there-
fore are the perfect addition to stuffings and beans. There is no sub-
stitute for this product.

Each year La Choy pays approximately $2 million in duty on both
water chestnuts and bamboo shoots. Our aim at La Choy 1s to keep
this industz; alive. If we are given any break at all on the duty
presently paid, we would hope to pass this savings onto the consumer
through reduced prices.

Thank you for your consideration of this legislation. If you have any
questions, I will be happy to answer them.

[The prepared statement follows:]

STATEMENT OF J. J. MCROBBIE, GENERAL MANAGER, I.A CHOY FooD
PropUucTs, ARCHBOLD, OHIO

I am J. J. McRobbie, General Manager of La Choy Food Products of Archbald,
Ohio, a division of Beatrice Focds Company. La Choy is the largest importer in
th:s country of water chestnuts and bamboo shoots. We support the adoption of
H.R. 6673 which is before you today with one or two minor amendments which
I will discuss at the end of my statement.

Last year La Choy imported nearly $6 million in water chestnuts and bamboo
shoots, primarily from Taiwan. This y2ar we expect that figure to be higher and,
in addition, we are importing products from the People’s Republic of China.
Though the duty on the product varies depending on the packaging and on the
amount of prepara‘ion prior to shipment. it constitutes roughly fourteen and
one-half percent of the price to La Choy. Needless to say, this duty is passed on
to the consumer in the form of higher prices.

La Choy believes the duty should be suspended. As best we are able to deter-
mine, there is no domestic water chestnut or bamboo shoot industry to be pro-
tected.

Altbough the product could conceivably be grown in this country, the pains-
taking labor required to make it suitable for consumption has discouraged the
creation of a domestic industry. In addition the Chinese cookbooks with which
I am familiar caution against the use of substitutes. The Encyclopedia of Chinese
Food and Cooking says flatly there are no substituies. Time-Life Books Foods
of the World confirms there are no substitutes for water chestnuts, It says that
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kohlrabi or celery hearts would approximate the texture of bamboo shoots but
not the flavor.

We are left then with a unique product, not produced in this country but sub-
ject to a rather stiff duty. We hope that this Committee and the Congress will
join us in trying to reduce the price to the consumer of these products and of
the chow mein and other Chinese dishes they become.

Congressman Latta’s bill would suspend both the column 1 and the column 2
duties. Since La Choy imports oply from Taiwan and the People’s Republic of
China, the suspension of column 2 duties is not necessary for our purposes.

We urge the Committee, however, to consider some minor additions to the
bill. As drafted, the bill would suspend the duty on imports of water chestnuts
and bamboo shoots which are packed in airtight containers—that is, canned.
Although the largest percentage of our current imports are of canned product,
we intend to import frozen products as well. These frozen products would cur-
rently be subject to a duty of 17.5 or 25 percent depending on whether they were
sliced or whole. We hope these duties can also be suspended in order that our
decision on what to import can be vased on our judgment of the best method
of preserving the guality of the product, rather than on the often hard to deter-
mine question of the amount of the duty.

We appreciate the Committee’s consideration of this legislation and would be
pleased to provide any assistance we can.

Mr. Gieoxs. Who is opposed to your bill?

Mr. McRossie. Nobody that I am aware of. )

Mr, Gmeoxns. We got to fight inflation with sonie commonsense. It
sounds good. I appreciate your bringing along these samples but I
don’t want to have to file any conflict of interest here.

Mr. McRossit. I bring them only in the interest of education.

Mr. Gieeoxs. Thank you very much for coming. We are glad to
have you here.

Oh, yes, sir, excuse me, we have Mr. Myron Solter who is represent-
ing the Republic of China, Taiwan, Board of Foreign Trade, Min-
istry of Economic Affairs. Would you come forward.

I understand you want your picture taken. That is perfectly all
right. The next man wants to have his picture taken. All right, go

ahead, sir.

STATEMENT OF MYRON SOLTER AND DAVID SIMON, ON BEHALF
OF THE BOARD OF FORE'GN TRADE OF THE REPUBLIC OF
CHINA (TAIWAN)

S I}Ir. Simon. My name is David Simon. I am associated with Myron
olter.

Mr. Gieeons. Oh, you are. We will put your statement in the record.

Mr. Simon. Thank you very much.

I don’t have an awful lot to add to what Mr. McRobbie said. There
is no opposition to this bill as you know. These are major export prod-
ucts from Taiwan and the industry there is quite a substantial indus-
try. The growth rate in the Taiwan export of both water chestnuts and
bamboo shoots has been substantial for the past 5 years but the rate of
growth into the United States has been much less than the rate of
growth into the rest of the world. And we feel that this duty bill could
alléviate that situation. In addition there is a good bit of data in the
statement that we have submitted.

One piece of data that I just received this morning is the following:
That American yield in water chestnuts at the time when the research
into producing and peeling water chestnuts in the United States was at
its peak, the best yield that was available in the United States was

63-673 0 - 80 - 1§
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10,000 pounds per acre. In Taiwan, the natural yield is 40,000 pounds
per acre. I am informed that there is no research going on at this time
on these products for commercial production in the United States.

I have nothing else to add reaily. My statement I think speaks for
itself.

[The prepared statement follows:]

STATEMENT OF MYRON SOLTER AND DAvVID SIMON, ON BEHALF OF THE
BoARDp oF ForEIGN TRADE oF THE REPUBLIC oOF CHINA (TAIWAN)

This statement in support of H.R. 6873, providing for the temporary suspen-
sion of duties on water chestnuts and bamboo shoots for three years, is sub-
mitted on behalf of the Board of Foreign Trade of the Republic of China (Tai-
wan) by Myron Solter, Esquire and David Simon, Esquire, whose address is
Suite 610, 1900 L Street, N.W., Washington, D. C. 20086. Messrs. Solter and
Simon are duly registered as attorneys representing the Board of Foreign Trade,
pursuant to 22 U.S.C. 612. The Board of Foreign Trade is an agency of the
Ministry of Economic Affairs of the Republic of China (Taiwan).

This statement is summarized as follows :

1. The tariff treatment of water chestnuts and bamboo shoots is summarized.

2. The significance of these products vis-a-vis the agricultural economy of
Taiwan is explained.

3. The non-existence of a domestic U. 8. industry is established.

4. Support for the bill is reiterated.

It is the position of the Board of Foreign Trade that duties on water chestnuts
and bamboo shoots should be temporarily suspended because there is no domestic
industry that requires tariff protection; because the extension of duty-free
treatment under the Generalized System of Preferences (GSP) to water chest-
nuts has been ineffective; and because the suspension of duties would provide
the opportunity for price reductions in these commodities to ultimate consumers.

1. TARIFF TREATMENT OF WATER CHESTNUTS AND BAMBOO SHOOTS

Water chestnuts are currently classified under TSUS item 141.70 if packed in
brine or pickled. The headnote to TSUS Schedule 8, Subpart C' (‘“Vegetables,
Packed in Salt, in Brine, Pickled, or Otherwise Prepared or Preserved”) defines
“in brine” as follows:

“[T)he term ‘in brine’ means provisionally preserved by packing in a preserva-
tive liquid solution such as water impregnated with salt or sulphur dioxide, but
not specially prepared for immediate consumption.”

In regard to their tariff history, the Tariff Commission Tariff Classification
Study refers specifically to water chestnuts :

“Canned waterchestnuts have also been given a separate tariff status as item
141.70. Waterchestnuts make up the largest item of trade in the basket provision
of paragraph 775 which has not otherwise been given separate tariff treatment in
the revised schedules. Since trade is increasing and a domestic industry is being
established, it is believed that separate treatment is justified.” (U.S. Tariff Com-
mission, Tariff Classification Study, Explanatory and Background Materials,
Schedule 1, page 114 (1960).)

As will be explained below. the domestic industry never materialized, and there
is now no commercial U.S. production of water chestnuts, nor is there likely to be
such production during the three-year period of the proposed duty suspension.

The pre-MTN column 1 tariff rate for canned water chestnuts imported under
TSUS item 141.70 was 17.5 percent ad valorem ; the column 2 rate was (and re-
rains) 35 percent ad valorem,

The staged duty reductions on item 141.70, effective on and after January 1 of
each year, are as follows (44 Fed. Reg. 72347, 72445 (December 13, 1979)) .

Ad valorem duty -
Year: (percent)

1980 . - e e e e e e 14.5
1981 e 11.3
1982 _ - _— 8.5
1988 o —————————— e 7
1984 . e -— 7
1985 o — 7
1988 ——— —— I f
1087 7
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Finally, water chestnuts entered under TSUS item 141.70 have received duty-
free treatment under the Generalized System of Preferences since the imple-
mentation of GSP (see 40 Fed. Reg. 52275, 52279 (November 26, 1975)). Con-
comitantly, however, imports from Taiwan have, from 1976 to date, been denied
duty-free treatment as a result of the competitive need limitations (id.). Be-
cause Taiwan supplies nearly all the water chestnuts imported by the United
ismtefﬂt' the extension of GSP on these articles has had little impact on U.8.
mports.

While the GSP designation of water chestnuts has had little economic im-
pact, it does establish that imports of these goods meet the legal requirements for
duty-free treatment under the GSP. Hence the domestic industry is not import
sensitive in the context of the GSP (in fact, there is no domestic industry ; see
infra), and the probable economic effect of duty-free treatment has been deter-
mined to be non-injurious pursuant to section 503 of the Trade Act of 1974.

Frozen water chestnuts, as distinguished from those packed in water, are im-
ported under basket categories of the TSUS. If whole, frozen water chestnuts are
imported under item 137.8482, the successor to item 137.8680 (44 Fed. Reg.
72347, 72358 (December 13, 1979)). If sliced, they are imported under item
138.4060, the successor to item 1385060 (id.). These tariff items cover, re-
spectively, whole and sliced “vegetables, fresh, chilled or frozen * * * other.”
There is no separate breakout for water chestnuts eo nomine.

The tariff categorization of bamboo shoots, unlike that of water chestnuts, was
altered as a result of the MTN. Prior to January 1, 1980, these articles were im-
ported under the basket provision of TSUS item 141.81 (‘“Vegetables (whether or
not reduced in size), packed in salt, in brine or otherwise prepared or pre-
served * * * other"”). The column 1 duty rate on those items was 17.5 percent
ad valorem; the column 2 rate was 35 percent ad valorem.

As a result of the MTN, a new tariff category, TSUS item 141.78, was provided
for “bamboo shoots in airtight containers.” The column 2 rate remains at 35
percent, while the column 1 rates are staged as follows (44 Fed. Reg. 72347,
72445 (December 13, 1979) ) :

Ad valorem

Effective date: duty (percent)

1980 14.5

1981 11.5
1982 _— 9
1983 9
1984 -— - 9
1985 9
1986 el e e 9
1987 9

These articles are not eligible for duty-free treatment under GSP nor has any
petition been received requesting such treatment.

Frozen bamboo shoots, being a product that is sliced or otherwise reduced in
size, are imported under basket category 138.4080, discussed supra.

Canned bamboo shoots were broken out in the tariff schedules as a result of the
USDA policy to require a product-specific breakout when tariff concessions were
sought by our trading partners on basket provisions during the multilateral trade
negotiations,

2. SIGNIFICANCE OF EXPORTS VIS-A-VIS TAIWAN

Bamboo shoots and water chestnuts, with a venerable heritage of use in Chi-
nese cooking, are significant agricultural products for Taiwan’s food export sec-
tor. In 1978, canned water chestnuts comprised 3.04 percent of Taiwan’s canned
food exports by quantity and 2.02 percent by value! At the same time, canned
bamboo shoot exports constituted 19.57 percent of canned food exports by
quantity and 7.32 percent by value. Bamboo shoots were the largest single canned
food expert from Taiwan, by quantity, in 1978, in spite of relatively short pack
season (from May through September).

The data in Table No. 1 indicate the magnitude of the relevant industries and
their exports to the United States. Significantly, the growth rate of these exports
to the United States has been lower than the growth rates of total exports of these

1 Unless otherwise noted, data on Talwan’s water chestnut and bamboo shoot industries
are obtained from Taiwan Capners Assoclation, Talwan Exports of Canned Food 1978
(1979).
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articles. Thus, between 1975 and 1978, total exports of water chestnuts from Tai-
wan grew by 828 perce ¢, while U.S.-bound exports grew by 73.9 percent;
these exports to the United States, moreover, suffered a 10 percent decline in
1979 versus 1978. Equally disturbing, total exports of bamboo shoots increased
by 129.4 percent between 1974 and 1978, while U.S.-bound exports grew by only
85.5 percent.

TABLE 1.—TAIWAN'S EXPORTS OF BAMBOO SHOOTS AND WATER CHESTNUTS
{By quantity; thousands of standard cases)

Total exports of— U.S. exports of—
Canned foods Water chestnuts Bamboo shoots Water chestnuts  Bamboo shoots

1978... e 14,319 372 1,909 us 467

1976... oo 18, 3% 666 3,034 589 566
1977, e eeeeae e 19, 025 872 3,543 733 790
1978.. .o eeeee 22,316 680 4,380 605 633
1979, e NA NA NA 545 733

In view of these less-than-optimal growth rates in exports to the United
States, we would urge that the proposed duty suspension, which would obviously
benefit the Taiwan export industry, should be implemented—unless there are
countervailing considerations such as protection of a U.S. industry to be con-
sidered. As will be shown below, there are no such countervailing considerations
herein.

In regard to the role of these products in the U.S. market, it is possible to
quantify U.S. imports of water chestnuts, but bamboo shoots were not broken out
in the tariff schedules prior to January 1, 1980, and are therefore not quantifiable.
In 1979, imports of water chestnuts from Taiwan constituted 89.5 percent of
total water chestnuf imports by quantity (21.2 out 23.7 million pounds) and 92.2
percent by value ($7.6 million out of $8.2 million). The next largest source, Main-
land China, supplied 7.6 percent by quantity and 5.0 percent by value.

3. THERE I8 NO DOMESTIC INDUSTRY

Following discussions with officials of the Department of Agriculture and
knowledgeable sources in private indusiry, we are advised that there is no
commercial domestic production of canned or frozen water chestnuts or bamboo
shoots.

For some years during the 1960’s and early 1970's, a domestic pack for those
items was attempted. However, it proved impossible at the time t¢ mechanize
the peeling of the skin of the water chestnuts and the fibrous outer portion of
the bamboo shoots, and the cost of labor for these operations made non-mech-
anized production prohibitively expensive in the United States.

Moreover, we are also informed that research into such mechanization has been
discontinued. There is therefore no likelihood that a domestic industry will be
crea}:ded during the next three years, i.e., during the proposed duty-suspension
period.

As a result, imports of these goods do not compete with any domestic produc-
tion thereof. Moreover, imports do not compete with substitution products, sim-
ply because there is no adequate substitute for these highly specialized ingredients
of Chinese cuisine.

4. CONCLUSION

In conclusion, the Board of Foreign Trade of Taiwan supports the enactment
of H.R. 6673 providing for the temporary suspension of duties on water chest-
nuts and bamboo shoots for three years. It is submitted that tkere is no U.S.
industry, either, extant or nascent, to be protected by the current tariff barrier
and that there is therefore no reason to continue these duties, wkich increase
the cost of goods without increasing their value.

Mr. Giseons. We will put your statement in the record and hope

that all of this will help bring down the cost of living on water chest-
nuts and bamboo shoots.
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Mr. Simon. I hope so. They are delicious.

Mr. GiBBons. Yes, sir. They certainly are good. I enjoy them. Thank
you very much.

Now, Mr. Butterweck, we are glad to have you. Sorry to keep you
waiting so long. )

First, we have Mr. Schulze’s statement to put in the record im-
mediately ahead of your statement, and you may proceed.

[The following was submitted for the record :]

STATEMENT OF HoN. RICHARD T. SCHULZE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF PENNSYLVANIA

Mr. Chairman, thank you for this opportunity to express support of my bill,
H.R. 5952, which will extend for two years the existing duty suspension on im-
ported concentrate of poppy straw, which expires on June 30, 1980. As I will ex-
plain, the original reasons for the suspension in 1977 remain valid and justify
the extension.

Poppy straw concentrate is a raw material used in the production of medicinal
codeine and morphine. Its importation and processing into medicine is strictly
regulated by the Justice Department.

The United States is totally dependent on imported concentrate and opium,
another raw material, for the production of these medicines. Tkere is no domestic
production of either opium or concentrate. Ai the time of the original suspen-
sion, a worldwide opium shortage forced domestic producers to switch from that
traditional raw material to concentrate. Although the opium shortage conditions
have ablated since 1977, concentrate is imported for use as an alternative raw
material.

An important consideration supporting the original duty suspension was the
possibility that duty cost savings by domestic processors could restrain otherwise
necessary price increases. At least in part due to the supension, damestic proc-
essors of bulk codeine and morphine have been able to maintain or reduce the
prices of their produects.

Expeditious passage of this legislation would assure that the benefits of the
present law will not be allowed to lapse. Without the continued suspensiou of
the duty, the added costs of importation of the raw materials into the United
States, essential to the manufacture of codeine and morphine, would ultimately
be reflected in higher prices to the American public.

For the above reasons, Mr. Chairman, I respectively urge that this Subcom-
mittee favorably act upon this legislation.

STATEMENT OF PAUL R. BUTTERWECK, DIRECTOR OF PRODUC-
TION MATERIALS PURCHASING, MERCK & CO., INC., ACCOM-
PANIED BY ROBERT T. BISSETT, COUNSEL

Mr, Burrerweck. Thank you for the opportunity to testify. I will
be brief, A detailed statement has been submitted for the record.

My name is Paul Butterweck and I am director of production ma-
terials purchasing of Merck & Co., Inc., which has its headquarters
in Rahway, N.J. I am accompanied by Mr. Robert Bisset, who is an
attorney at Merck.

Merck is one of three registered bulk manufacturers of. codeine and
morphine and we will directly be affected by the passage of H.R. 5952
for we purchase concentrate of poppy straw as a raw material for
these medicinal products which are considered by the medical profes-
sion as necessary drugs in the treatment of pain.

Merck urges extension of this duty suspension for an additional 2
years for the following reasons. First: In 1975, the Drug Enforcement
Administration approved the importation of concentrate of poppy
straw to supplement supplies of opium to revent & medical shortage
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from developing. At this time we signed long-term contracts to insure
supplies through 1981. The DIEA has recently reviewed their original
action and in the Federal Register, dated February 12, 1980, has set
forth proposed rules permitting the continued purchase of this raw
material.

Second : Supplies of concentrate of poppy straw are only available
from abroad. There are no adequate facilities in the United States
capable of producing this required supply. Accordingly, the present
duty is not needed to protect American industry and the suspension
will not imﬁ)act on employment. The U.S. Department of Commerce
concurs with this position. .

Third : Suspension of the duty for an additional 2-year period would
benefit the consuming public by holding down raw material costs
which are inevitably reflected in the price of finished product at the
consumer level.

Fourth : The duty on Indian opium, the only current source of this
traditional raw material, was suspended at the start of 1976. Suspen-
sion of duty on concentrate of poppy straw, which also uses as its
source the opium poppy plant, would merely provide it with an equal
treatment under duty regulations.

I would like to conclude by adding that we suport also perinanent
eliminatior of duty as suggested by the Comimerce Department this
morning at the start of the hearing.

This, however, may take some time so I am going to urge that H.R.
5952 be ﬁassed because the present duty suspension bill runs out in
315 months.

If there are any other questions that I can answer, I wculd be happy
to do so. Thank you for the opportunity to testify.

[The prepared statement follows:]

STATEMENT OF PAUL R. BUITERWECK, ON BEHALF oF MERCK & Co., INC.
SUMMARY

Merck & Co., Inc. urges passage of the confinaed extension of the suspension
of duty on concentrate of poppy stravw i{ur the following reasons:

1. Merck purchases crude opium and concentrate of poppy straw as raw
materials for use in the production of codeine and morphine, which the medical
profession consider essential d.:ugs in the treatment of pain. Concentrate of
poppy straw was approved for importation on an emergency basis by the Drug
Enforcement Administration to supplement this country’s supply of crude opium
and satisfy a 50 percent shortfull of U.S. requirements in 1973 because of a crop
failure in India. DEA propose¢ Rule in the Federal Register for February 12,
1980, which would permit coniinued purchase of the raw material (45 F.R.
9289-9203, February 12, 1980).

2. Bulk manufacturers of these drugs have been forced to import this raw
material from abroad because there are no adequate facilities in the U.S. capable
of producing this material.

3. The present duty is not needed to protect American industry. The continua-
tion of the present suspension, therefore, will have no adverse impact on domestic
production or U.S. employment.

4. Suspension of this duty should benefit the consuming public by helping to
hold down raw material processing costs, which are inevitably reflected in the
price of finished products at the consumer level, This benefit should more than
offset any revenue loss to the U.S. Government.

5. Reimposition of this duty serves only to penalize arbitrarily and unneces-
sarily the importation of an essential raw material and, therefore, is not con-
sistent with other actions taken by our Government over the last few years
encouraging the importation of this material to avoid a national medical
emergency.
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STATEMENT

My name is Paul Butterweck, I am the Director of Production Materials
Purchasing of Merck & Co., Inc. I am accompanied by Robert T. Bissett, Esquire,
who is an attorney at Merck & Co., Inc.

Merck, as one of the three authorized importers of erude opium and concen-
trate of poppy straw for bulk manufacture into codeine and morphine, will be
directly affected by the passage of H.R. 5952,

The proposed bill would amend the appendix to the Tariff Schedules of the
United States, 19 U.8.C. § 1202, by adjusting Item 907.70 to continue the present
suspension for 2 years, until June 30, 1982, of the duty on concentrate of poppy
straw, & raw material used in producing essential medical drugs.

This essential raw material must be obtained from foreign sources because of &
lack of adequate production facilities in the United States capable of producing
the required supply. .

Concentrate of poppy straw is the crude extract of poppy straw containing the
phenanthrine alkaloids of the poppy in either liquid, solid, or powder form. It is
considered the most appropriate equivalent to imported crude opium.

Merck supports wholeheartedly this proposed extension, which would elimi-
nate, for a limited period, the reimposition of an unnecessary penalty on the
importation of a vital raw material needed to produce drugs essential to the
continuation of an adequate level of medical care in this country.

Merck and the other U.8. bulk manufacturers of codeine and morphine have
been importing concentrate of poppy straw as an additional raw material source
of these essential drugs to supplement crude opium, the traditional raw material
used in the production of these drugs.

Although there is currently enough crude opium available to satisfy current
U.S. requirements, only a small crop failure in India could plunge us back into
the critical short-fall posture of 1973.

U.S. companies have had no alternative but to import concentrate from various
foreign sources in both Eastern and Western Europe, where the expertise and
extra extraction capacity to process poppy straw to concentrate exists,

Bulk manufacturers of codeine and morphine in this country do not have ade-
quate extraction facilities to process the volume of poppy straw necessary to
supplement this country’s supply of imported crude opium.

Duties on crude opium from India, which is now the only country, of the seven
authorzied to grow opium for export, actually exporting such material at this
time, were suspended at the start of 1976.

If Indian and Turkish poppy straw could be imported directly into the
United States for processing into concentrate and did not have to be shipped
to other countries for such processing, there would be no duty at all on the
poppy straw itself from these countries as both India and Turkey are bene-
ficlary developing nations.

This processing into concentrate in other countries, however, subjects the
full value of the final processed product to the imposition of duty even though
approximately 80 percent of the value of this end product is actually attribu-
table to the underlying Indian or Turkish poppy straw.

This inequity could be avoided if U.S. companies possessed the capability
which, unfortunately, they do not, to process poppy straw.

This proposed legislation, therefore, will have no adverse impact on domestic
production of concentrate. Nor will it have any adverse effect on U.S. employ-
ment, It will merely continue the beneficial effects produced by the passage of
H.R. 2082 (and its precursor, H.R. 3790) in 1977, which originally suspended
the relevant duty.

Merck and the other two U.S. bulk manufacturers of codeine and morphine
produce bulk drugs which are then sold to a large group of formulators who
manufacture and sell at the consumer level a number of antitussive and analgesic
end products containing these bulk drugs.

Merck agrees with the statement made by the State Department, in their
letter of September 10, 1876, to the Committee on Ways and Means commenting
on the “preliminary poppy straw duty suspension bill” introduced during the
second session of the Ninety-fourth Congress by Congressman Schneebeli, H.R.
14140, namely, that removal of such an unnecessary cost on the acquisition of
& needed raw material should certainly help to hold down the cost, and resulting
price of the processed end product.
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The beneflt to the consuming public, including the Government, which itself
is a consumer of these drugs, in helping to hold down unuecessary increases in
price should more than offset the loss in duty revenue to the U.S. Government
resulting from the passage of this extension legislation.

Natural codeine, morphine and their related derivatives have unique properties
which make them superior to other drugs and the drugs of choice in many
treatment situations.

Testimony before the Senate Human Resources Subcommittee on Health and
Scientific Research during hearings on drug shortages in December 1974, before
the Senate Judiciary Subcommittee on Juvenile Delinquency in March 1975
and March 1977, and at the Drug Enforcement Administration’s hearings on the
domestic cultivation of Papaver bracteatum ; acknowledged the essential nature
of these drugs to the delivery of adequate medical care in this country.

Codeine, the active ingredient in approximately 95 percent of all the end
products derived from crude opium and concentrate of poppy straw, is used
primlz:rlly in analgesics for the relief of pain and antitussives for the relief of
cough.

The uniqueness of these drugs and their acknowledged essentiality to the
medical profession has contributed to a steady growth in demand for them.

This steady growth in demand, combined with the uncertainty of raw supply,
made it difficult in recent years for Merck and the other U.S. bulk manufacturers
ofee%odelne and morphine to obtain sufficient crude opium to meet U.S. medical
needs.

By the way of background, imported crude opium has been the traditional and
only raw material source of these drugs in the United Stat: 3 during the last 50
years or more,

Inventories dwindled and a critical situation would have developed had ad-
ditional sources of supply to supplement this country’'s imports of crude opium
not been found.

In the Federal Register announcement proposing the authorization of the
importation of concentrate, the DEA stated the basis for its action as follows:

“In order to remedy the shortage of raw materials, the U.S. Government has
taken and will continue to to take various steps, which may be spread over a
period of time and coordinated to close the gap between the supply and demand
for opium poppy derivatives without tilting the balance in the opposite direction.
to crude opium,

“The first step was the release of stockpiled opium. The second measure is to
supplement the imbalance with quantities of raw materials other than crude
opium, and at the same time maintain control equal to the system now applicable
to crude opium. .

“The most appropriate equivalent of crude opium is concentrate of poppy
straw. Accordingly, the Administrator has determined that beginning January 1,
1975 and until further notice, concentrate of poppy straw may be imported on the
basis that an emergency exists in which raw materials for the production of
opium poppy alkaloids are inadequate.”

This legislation extending the suspension of the duty on concentrate of poppy
straw is a further necessary step that Congress should take at this time.

Imposition of this duty is not consistent with other governmental actions
taken over the last few years encouraging the importation of this raw material
by U.S. companies to avoid a national medical emergency.

As noted, U.S. bulk manufacturers were forced to import concentrate of poppy
straw, rather than simply poppy straw, because of the lack of adequate extrac-
tion facilities in this country to process concentrate from poppy straw.

In November, 1977, Congress amended the Tariff Schedule of the United States
(TSUS) by adding thereto Item 907.70 (Concentrate of Poppy Straw) and sus-
pending all duty thereon until June 30, 1980."

The effect of that change in the TSUS provided an effective and direct means
of insuring that the consumer price was not artificially raised by the imposition
of a tariff on a product the supply of which was extremely small and completely
produced outside the United States. The direct consequence of that duty sus-
pension avoided the development of a national medical emergency in the
United States.

1 (HR. 2982, Public Law 95-161, 91 Stat. 1273, 95th Congress, 1st session, approved
Nov. 8, 1977%. (See 3 U.8. Code Con% & Admin. News 2373 (1977) (H. Rept. No. 95-424,
June 16, 1977 ; S. Rept. 95-420, Sept. 9, 1077).)
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The wisdom of the House Committee on Ways and Means and the Senate
Finance Committee in enacting the duty suspension on poppy straw concen-
trate continues in the availability ot lower priced pain killing drugs derived
from concentrate of poppy straw.

It appears that the continued suspension of that duty will permit the United
States to utilize concentrate of poppy straw as a vital buffer stock for the
production of pain relieving drugs. This would be of particular added utility
to the Unted States because the avoidance of the national medical emergency
in the United States in 1973 (accomplished through the previously mentioned
federal stockpile release in response to an opium poppy crop failure in India)
can be further insured by ihe continued use of poppy straw concentrate.

The use of long-term supply contracts by Merck and other U.S. producer com-
panies, together with the continued suspension of the duty, will ensure continued
dependable supplies of drugs utilizing concentrate of poppy straw at lower
prices.

Without resorting to these outside foreign sources, a serious shortage of this
raw material, so necessary to the production of essential medical drugs, would
have occurred, and may again occur with an attendant serious impact on the
level of medical care in the United States.

In summary Merck urges passage of this suspension legislation because there
will be no adverse impact on any domestic industry. The reimposition of this
duty serves only to penalize arbitrarily and unnecessarily the importation of an
essential raw material, of necessity obtainable exclusively from foreign sources,
and the absence of which might affect detrimentally the level of medical care
in the United States.

I will be pleased to entertain and respond to any questions of the Sub-
committee.

Mr. Giseons. Mr. Butterweck, we appreciate your waiting so lon
here. It is late in the day. You have answered the only question I ha
for you, but Mr. Schulze has a number of questions. Let me propound
them to you.

Fro;n what countries are we now importing concentrate of poppy
straw

Mr. BUTTERWECK. Af the present time we are getting concentrate
of poppy straw from Holland and France. Several years ago, when
there was a real critical shortage, we did get it from East Europe but
v.e are no longer doing this. The present DEA regulations suggest that
we confine purchases to the countries we are now using.

Mr. GiBBoNs. Are there any problems with the diversion of raw
materials?

Mr. Burrerweck. No. Concentrate of poppy straw comes in as
opium under very strict security regulations and the shipments are
received by Customs. They come to our vault by armed guards and
we have been in business for 75 years and, fortunately, we have had
no incidents.

Mr. GieBoNs. Mr. Schulze’s third question is, why doesn’t this coun-
try have adequate facilities to process poppy straw ¢

Mr. Burrerweck. Well, first of all there is a logistics problem. The
straw is available in Eurolpe. The capsules are very light and bulky
and transportation is costly to this country. In addition, we looked
at the possibilities of having our own facilities but the costs did not
warrant spending the money in view of the fact that Europe has
surplus capacity at the present time. We looked at using the facilities
of people who extract soybeans but what we needed would have gone
through their equipment in about 2 weeks and they didn’t want to get
exposed to a lot of security measures and extra costs; therefore, we
purchased abroad.



Mr. GmeoNs. And Mr. Schulze’s fourth and last question. Are there
any synthetic substitutes for codeine and morphine products?

r. BurTerwEck. I am not a doctor; however, the medical profes-
gion has preferred codeine. There has not been a good synthetic
developed to date.

Mr. GmeBons. Thank you, sir.

Mr. Burrerweck. Thank you for the opportunity to testify.

Mr. GiBeons. All right, this concludes the hearings for today.

We will continue the hearings at a future date to be announced as
soon as the subcommittee’s schedule permits. At that time we will re-
ceive testimony from the public witnesses on H.R. 5961, H.R. 116, H.R.
5132, H.R. 5147, and H.R. 6349.

In the meantime, the record will remain open for written statements
that witnesses wish to file.

Thank you very much.

[Whereupon, at 3 :55 p.m. the hearing was adjourned.}



CERTAIN TARIFF AND TRADE BILLS AND ON THE PRO-
TOCOL TO THE CUSTOMS VALUATION AGREEMENT

THURSDAY, APRIL 17, 1880

House oF REPRESENTATIVES,
CoMMITTEE ON WAYS AND MEANS,
SuBcOMMITTEE ON TRADE,
Washington, D.C.

The subcommittee met at 9:30 a.m. pursuant to notice, in room 210,

Cannon House Building, Hon. Charles A. Vanik (chairman of the sub-
committee) presiding.
. Mr. GieBons. The subcommittee will come to order. This is the meet-
ing of the Subcommittee on Trade of the Ways and Means Committee.
This is the second in a series of hearings we have held on a set of mis-
cellaneous bills, And in addition to receiving testimony from the
executive branch and interested persons on the tariff and trade bills,
the subcommittee today will also receive testimony and consult with
officials of the Office of the U.S. Trade Representative and others on
the customs valuation protocol and implementation of the protocol
in U.S. law.

This consultation is required under section 102 of the Trade Act of
1974, Under the terms of the Trade Act the protocol must be approved
and implemented by the Congress pursuant to the same provisions
which a.gplied to the Customs Valuation Agreement which was imple-
mented by the Trade Agreements Act of 1979.

Today we will hear first from the executive branch agencies who
will present the administration’s positions on the bills not heard dur-
ing our earlier hearing on March 17. Second, we will hear from wit-
nesses and consult with the U.S. Trade Representative officials on the
Customs Valuation Agreement protocol. Finally, we will hear from
witnesses from the general public on the bills which were carried over
from the earlier hearing as well as the new bills listed for the hearing

ay.

Dge to the large number of bills, the number of witnesses and the
little time available to the subcommittee, I must emphasize the neces-
sity for the witnesses to summarize their statement—observing our
5-minute rule—in order to maximize the time for questions and dis-
cussion. Your complete statement will be printed in the hearing record.

At this time I will place in the record the press releases of the Sub-
committee on Trade announcing the hearings.

[The press releases follow :]

(223)
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[Press release No. 361

CHAIRMAN CHARLES A. VANIK {DEMOCRAT, CHIO), SUBCOMMITTEE ON TRADE, CoM-
MITTEE ON WAYS AND MEANS, U.S. HOUSE OF REPRESENTATIVES ANNOUNCES
CONTINUATION OF PUBLIC HEARING ON CERTAIN TARIFF AND TRADE BILLS AND
ON THE PRoTOCOL TC THE CUSTOMS VALUATION AGREEMENT NOTIFIED TO THE
CONGRESS ON JANUARY 21, 1980, THURSDAY, APRIL 17, 1980

The Honorable Charles A. Vanik (D. Ohio), Chairman, Subcommittee on
Trade, Committee on Ways and Means, U.S. House of Representatives, today
announced that the Subcommittee on Trade will complete its public hearing on
Thursday, April 17, 1980, on certain tariff and trade bills and on the Protocol to
the Customs Valuation Agreement notified by the President to the Congress on
January 21, 1980. The first day of the hearing was held on March 17, 1980, as
announced on March 4 (Press Release No. 52).

The hearing on April 17 will be held in Room 334 Cannon House Office
Building at 10:00 A.M.

At the end of this release is a list of the tariff and trade bills on which testi-
mony will be received. In addition, the Subcommittee will receive testimony on
the Protocol to the Agreement on Customs Valuation which was concluded in the
Multilateral Trade Negotiations (MTN) and approved and implemented by the
Congress in the Trade Agreements Act of 1979.

PROTOCOL TO CUSTOMS VALUATION AGREEMENT

Under section 102 of the Trade Act of 1974, the President has negotiated a
Protocol amending the Customs Valuation Agreement. The Protocol must be
approved and implemented by the Congress pursuant to the same provisions of
the Trade Act which applied to the Customs Valuation Agreement, including at
least 90 calendar days' advance notice to the Congress (submitted Jan. 21, 1980)
of the President's intention to sign the Protocol and submission of an unamend-
able implement bill, The April 17 hearing will fulfill the purpose of the 90-day
notice of permitting consultations between the Congress and the President on
the terms of the Protocol and its implementation in domestic law. After submis-
sion of the implementing bill, the Congress has 90 working days to approve or dis-
approve it.

The Protocol would make one amendment to the Customs Valuation Agree-
ment and contains some common understandings and some acknowledgments of
posgible reservations to be taken by developing countries.

The amendment made by the Protocol requires the deletion of the third-party
test for related party transactions now contained in Article 1.2(b) (iv) of the
Agreement. Accordingly, related parties would no longer use the price of iden-
tlcill goods from third countries as a mears to justify their own transaction
values.

Common understandings contained in the Protocol essentially restate certain
provisions of the Customs Valuation Agreement. There is acknowledgment that
certain developing countries have expressed concern that there may be problems
in the application of transaction value insofar as it relates to importations into
their countries by sole agents, sole distributors, and sole concessionaires, and
therefore it is agreed that if such problems arise in practice, a svudy of this
question would be made. Parties to the Protocol also agree that Customs ad-
ministrators may need to make inquiries concerning the truth or accuracy of
any statement, document, or declaration presented to them for customs valua-
tions purposes, and that they have a right to expect the full cooperation of
importers in these inquiries. The final common understanding is that the price
actually paid or payable under transaction value includes all payments actually
made or to be made as a condition of sale of the imported goods, by the buyer
to the seller, or by the buyer to a third party to satisfy an obligation of the seller.

The Protocol also covers reservations which may be made by developing coun-
tries upon signature to the Agreement. These include reservations permitting:
A request for an extension of the five-year period for delay in application of
the provisions of the Agreement by developing countries, with the parties to
the Agreement giving sympathetic consideration to such a request in cases where
the developing country can show good cause; a retention of officially established
minimum values on a limited and transitional basis subject w0 agreement of
parties to the Agreement; a limitation by a developing country of the right
of the importer to choose between constructive and deductive methods of valua-
tion under Article 4 of the Agreement to those situations where the Customs
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authorities in the developing country agree to the choice; and the application
by a developing country of the deductive method of Article §.2 of the Agreement
whether or not the importer requests the application of such method.

PROCEDURES TO TESTIFY

Ofticials from interested Executive branch agencies will be the first witnesses
to testify on bills not included in the first day of the hearing and on the
Protocol to the Customs Valuation Agreement. ‘lestimony will be received by
the Subcommittee from the interested public following the appearances of the
Executive branch witnesses.

In order to maximize time for questions and discussions, witnesses will be
asked to summarize their statements. The full statement will be included in
the printed recoxd. Also, in lieu of a personal appearance, any interested person
or organization may file a written statement for inclusion in the printed record.

Requests to be heard must be received by the Committee by the close of busi-
ness, Tuesday, April 15. The request should be addressed to John M. Martin, Jr.,
Chief Counsel, Comnittee on Ways and Means, U.S. House of Representatives,
Room 1102 Longworth House Office Building, Washington, D.C. 20515 ; telephone
(202) 223-36235. Persons who asked prior to March 17 to testify need not submit
an additional request. Notification to those scheduled to appear and testify
will be made by telephone as soon as possible.

In this instance, it is requested that persons scheduled to appear and testify
submit 30 copies of their prepared statements to the Committee office, Room
}\]021111‘8118“'0"11 House Office Building, by the close of business, Wednesday,

pr .

Persons submitting a written statement In lieu of a personal appearance
should submit at least three (3) copies of their statement by the close of
business, Monday, April 21, 1980. If those filing statements for the record of
the printed hearing wish to have their statements distributed to the press and
the interested public, they may submit 50 additional copies for this purpose if
provided to the Committee during the course of the public hearing.

Each statement to be presented to the Subcommittee or any written state-
ment submitted for the record must contain the following information:

1. The name, full address, and capacisy in which the witness will appear.

2. The list of persons or organizations the witness represents, and in the
case of associations and organizations, their address or addresses, their total
membership, and where possible, a membership list.

3. The bill or bills on which the witness will be testifying and whether the
testimony will be in support or opposition to it; and

4. A topical outline or summary of the comments and recommendations in
the full statement.

TARIFF AND TRADE BILLS

H.R. 116 (Mr. Bafalis)—To amend section 8e of the Agricultural Adjustment
Act of 1933, as reenacted and amended by the Agricultural Marketing Agreement
Act of 1937, to subject imported tomatoes to restrictions comparable to those
applicable to domestic tomatoes.

H.R. 4248 (Mr. Heftel)—To amend section 8e of the Agricultural Adjustment
Act, as reenacted and amended by the Agricultural Marketing Agreement Act of
1937, to provide when papayas produced in the U.S. are made subject to any
regulation with respect to grade, size, quality or maturity, imported papayas
fhall be made subject to the same regulation.

H.R. 5065 (Mr. Lederer)—For the relief of the Chinese Cultural and Com-
munity Center of Philadelphia (duty-free entry of ceramic roofing tiles).

H.R. 5147 (Mr. Vanik)—To provide a separate classification for parts used for
the manufacture or repair of certain pistols and revolvers used for nonsporting
purposes.

H.R. 5827 (Mr. Vanik by request)—To amend the Act of June 18, 1934 regard-
ing the submission by the Foreign Trade Zocnes Board of annual reports to
Congress.

H.R. 6453 (Mr. Vanik)—-To amend the Tariff Schedules of the U.S. regarding
the rate of duty that may be proclaimed by the President on sugar imports.

H.R. 5961 (Mr. LaFalce plus cosgonsors)—To amend the Currency and Foreign
Transactions Reporting Act to (1) make it illegal to attempt to export or import
large amounts of currency without filing required reports; (2) allow U.S.
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Customs officials to search for currency in the course of their search for con-
traband articles; (3) allow payment of compensation to informers.

H.R. 6394 (8. 1654) (Mr. Rodino)—To clarify and revise certain provisions
of 28 U.8.C. on judiciary and judicial review of international trade matters
(“Customs Court Act of 1980”).

H.R. 5442 (Mr. Weaver)—Providing for the conveyance of certain amphibious
landing craft to the Coos County Sheriff’s Office, Coos County, Oregon.

H.R. 6975 (Mr. Ford of Tenn.)—To eliminate the duty on hardwood veneers.

H.R. 5452 (Mr. Stanton)—To permit products of U.S. origin to be reimported
into the U.S8. under informal customs’ entry procedures.

[ Press release No. 59, Apr. 23, 1980]

CHAIRMAN CHARLES A. VANIK (DEMOCRAT, OHIO), SUBCOMMITTEE ON TrADE, CoM-
MITTEE ON WAYS AND MEANS, U.S. HOUSE oF REPRESENTATIVES, ANNOUNCES A
HEARING ON THE OPERATION OF THE GENERALIZED SYSTEM OF PREFERENCES AND
ON CERTAIN TARIFF BILLs, THURSDAY, MAY 8, 1980

Congressman Charles A. Vanik, Chairman of the Subcommittee on Trade, Com-
mittee on Ways and Means today announced that the Subcommittee will hold a
hearing on Thursday, May 8 on the operation of the Generalized System of
Preferences (GSP) authorized under Title V of the Trade Act of 1974 to provide
duty-free entry of imports of eligible articles from beneficiary developing coun-
tries designated by the President. The hearing will be based primarily on the
report submitted by the President to the Congress on April 17 reviewing the
operation of the GSP program during its first five years as required under sec-
tion 505 of the Trade Act, in particular recommendations called for under sec-
tion 1111 of the Trade Agreements Act of 1979 to promote “graduation” of more
advanced developing countries from the program and greater benefit distribu-
tion to less competitive industries and less advanced developing countries.

In addition, the Subcommittee will receive testimony on the following six
tariff bills:

H.R. 7047 (Mr. Hollenbeck)—To suspend the duty on certain flat knitting
machines until January 1, 1984.

H.R. 7054 (Mr. Pickle)—To amend the Tariff Schedules of the United States
to make the duty on plastic netting approximately equal to the duty now
charged on the raw plastic from which netting is made (10 percent ad valorem
plus 1.5 cents per pound).

H.R. 7063 (Mr. Won Pat)—To amend the Tariff Act of 1930 to increase the
doliar value of merchandise eligible for informal entry.

H.R. 7087 (Mr. Frenzel)—To increase the column 2 rate of duty on anhy-
drous ammonia as of January 1, 1982.

H.R. 7145 (Mr. Jenkins)—To extend the temporary reduction in the column
1 (MFN) rate of duty on levulose until December 31, 1981.

H.R. 7139 (Mr. Cotter)—To suspend the column 1 rates of duty on cigar
wrapper tobacco for a one-year period.

The hearing will begin at 10:00 a.m. in Room 334 Cannon H.O.B.

Officials from interested Executive branch agencies will testify first followed
by testimony from the interested public. In order to maximize time for ques-
tioning and discussion, witnesses will be asked to summarize their statements.
The full statement will be printed in the hearing record. Also, in lieu of a per-
sonal appearance, any interested person or organization may file a written
statement for inclusion in the printed record.

Requests to be heard must be received by the Committee by the close of busi-
ness Monday, May 5. The request should be addressed to John M. Martin, Jr.
Chief Counsel, Committee on Ways and Means. U.S. House of Representatives,
Room 1102 Longworth H.O.B., Washington, D.C. 20515 ; telephone (202) 225-3625.
N(;tsiif:)clation to those scheduled to testify will be made by telephone as soon as
po e.

In this instance, it is requested that persons scheduled to appear and testify
submit 30 copies of their prepared statements to the Committee Office, Room 1102
Longworth House Office Building, by the close of business, Wednesday, May 7.

Persons submitting a written statement in lieu of a personal appearance should
submit at least three (3) copies of their statement by the close of business Fri-
day, May 16. If those filing statements for the record of the printed hearing wish
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to have their statements distributed to the press and the interested public, they
may submit 50 additional copies for this purpose if provided to the Committee
during the course of the public hearing.

Each statement presented to the Subcommittee or any written statement sub-
mitted for the record must contain the following information :

1. The name. fuil address, and capacity in which the witness will appear;

2. The list of persons or organizations the witness represents, and in the case
of assoclations and organizations their address or addresses, their total mem-
bership, and where possible, a membership list ;

3. The bill or bills on which the witness will be testifying and whether the
testimony will be in support or opposition to it; and

4. A topical outline or summary of the comments and recommendations in the
full statement,

Mr. Gieeons. Mr. William Cavitt of the Commerce Department and
others from the administration, will you please come forward and pro-
ceed with the presentation of the administration’s position on the bills
before us teday. 1 understand that Mr. Cavitt will present the adminis-
tration’s position on H.R. 6269, H.R. 6975, and H.R. 7004. .

Mr. Rettinger, of the Customs Service Chief Counsel’s office will fo)-
low with testimony on H.R. 5442 and H.R. 5452.

Mr. Hathaway, Assistant General Counsel of the U.S. Trade Repre-
sentative will conclude for the administration with testimony on the
customs valuation agreement amendment.

Gentlemen, please proceed.

STATEMENT OF WILLIAM CAVITT, DIRECTOR, IMPORT POLICY
DIVISION, DEPARTMENT OF COMMERCE

Mr. Cavrrr. Thank you, Mr. Chairman. My name is William Cavitt.
I am Director of the Import Policy Division at the Department of
Commerce.

The first bill which I am testifying about this morning on behalf
of the administration is H.R. 6269, to extend the temporary duty
suspension on doxorubicin hydrochloride until the close of June 30,
1982.

Mr. Chairman, the administration supports the enactment of this
bill. Doxorubicin hydrochloride, which 1s sold under the brand name
of Adrianmycin, is not produced in the United States. The drug is
manufactured exclusively in Milan, Italy, by a firm called Farmitalia
whose patent on the drug prohibits its production by any other
manufacturer.

At this timz there are no domestically manufactured products com-
mercially available which compete with dexorubicin hydrochloride.
Other products which may become competitive with this drug are
})einlg tested, but they are not yet being distributed at the commercial
evel.

The extension of the duty suspension on doxorubicin hydrochloride
wonld provide continued duty-free status for imports of an already
expensive drug. The U.S. distributor of this drug estimates at the
retail level, a 50-milligram vial of the product sells for between $75
and $150.

The next bill on which T will testify is H.R. 6975 to eliminate the
duty on hardwood veneers. Again, Mr. Chairman, the administration
supports the enactment of this bill. Most of the veneers in question
are no longer competitive with the domestically produced items and
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elimination of the duties on these products will help domestic
producers. ]

By way of background, briefly, during the course of the multilateral
irade negotiations and as a part of the industry consultations pro-
grams, Mr. Chairman. the Industry Sector Advisory Committee No.
3 requested that one of our negotiating goals be to achieve duty-free
entry for all veneers, both hardwood and softwood. In the course of
those negotiations we were successful in negotiating duty-free entry
for those items where the duty was 5 percent or less. On two items.
however, where the duties were 8 and 10 percent, respectivelv. we did
not have the authority to go to duty free. However, we did nego-
tiate maximum duty cuts.

The bill as proposed here, which was one the administration had
pledeed that we would try to have introduced, was subsequently intro-
duced by the industry and is one with which we are fully in accord.

Mr. Vanik. Would you tell us the revenue impact?

Mr. Cavrrr. I am sorry, but we don’t have the revenue impact on
that. However, we will submit it to you later for the record.

[The following was subsequently received :]

ESTIMATED REVENUE IMPACT OF H.R. 6975, TO ELIMINATE THE DUTY ON HARDWOOD VENEERS

Projected Projected

TSUS No. 1979 trade 1979 duty 1980 duty ! 1981 duty
280.0020. - oo s $44,171, 960 $1, 766, 221 $441,719 Free
200.0040 . oo aee 3,397,692 135,572 33,876 Free
200.0200. .. ..o oo oo aeee 22,689,248 2,098,653 1,588, 247 $907, 570
280,0320. . . e e e 28,284, 842 860, 653 5§65, 696 Free
240.0340. . 18,764,229 899,720 375, 284 Free
381,782 24,046 19, 089 12,217

1,553 124 77 50

240,114 12, 005 4,802 free

27,009 1,350 540 Free

TOM - coeoee oo m e 117, 958, 429 5,798, 344 3,029, 430 919,837

1 Projection based on 1979 volume of trade and rate of duty currently scheduled to be in effect for each of the years.

Source: IM 146 U.S. Imports for Consumption, i ]
Prepared by: Import Policy Division, Gffice of Trade Policy, International Trade Administration, Department of Com-
merce, Apr. 25, 1980,

Mr. Vaxik. Js there any revenue impact on the preceding bill ?

Mr. Cavrrr. It has been previously duty-suspended, M:. Chairman.
There haven’t been any duties collected on it.

Mr. Vaxix. Thank you. Go to H.R. 7004.

Mr. Cavrrr. Yes, sir, Mr. Chairman. On HLR. 7004, a bill to perniit
until July 1, 1982, the duty-free entry of Tricot and Raschel warp
knitting machines, the administration supports the enactment of this
bill. Domestic production of Tricot and Raschel warp knitting ma-
chines is negligible. The proposed duty suspension would not ad-
versely affect 7.S. textile machinery producers. Indeed, the bill would
provide cost savings to domestic textile manufacturers who are de-
pendent upon these imported machines. This would help to make
certain U.S. textile products more competitive in domestic and for-
eign markets.

Mr. Vanix. All right. Any questions? You may proceed to H.R.
5452.

Mr. Cavrrr. T believe we have a witness from Customs to handle that
bill, Mr. Chairman.



229

Mr. VaNik. Mr. Rettinger, we would be happy to hear from you on
this bill.

STATEMENT OF ARTHUR RETTINGER, OFFICE OF THE CHIEF
COUNSEL, US. CUSTOMS SERVICE, DEPARTMENT OF THE
TREASURY

Mr. Rerringer. H.R. 5452 if implemented would permit the in-
formal entry of merchandise of U.S. origin when the aggregate value
of the shipment does not exceed $10,000 and the merchandise is im-
ported for the purposes of repair or modification prior to reexporta-
tion.

The Customs Service does not foresee any administrative difficulties
in administering this provision if enacted into Jaw.

The bill appears to be intended to facilitate American businesses,
and in particular small businesses by permitting machinery sold by
them to foreign countries to be returned for repair without the neces-
sity of formal customs entry requirements.

The effect of the bill would relieve in most instances the importer
of record from the formal entry of merchandise, including the posting
of an entry bond for the merchandise involved.

Most of the merchandise involved would be classified as American
goods returned, and would be entitled to duty-free entry under item
800 of the Tariff Schedules.

If the article involved was advanced in value or improved in con-
dition while abroad, duty would be assessed on the basis of the im-
provement made to the article if in compliance with the requirements
of item 806.20 TSUS and section 10.8 of the Customs Regulations.

Mr. Vaxik. Thank you very much. Any questions?

The Chair hears none. Go right on to H.R. 5442, concerning the
conveyance of certain amphibious landing craft.

Mr. RerrinGer. The bill if enacted would provide for the convey-
ance of certain amphibious landing craft to the Coos County Sheriff’s
Office in Coos County, Oreg. The landing craft were seized on Decem-
ber 31, 1977, as a resuit of the interception of a marihuana smuggling
operation near Brandon, Oreg. The seizure was the result of the joint
efforts of the U.S. Customs Service, the U.S. Coast Guard, the Drug
Enforcement Administration, the Coos County Sheriff’s Office, and the
Perry County Sheriff’s Office, the Coos Bay Police Department, and
the Brandon Police Department.

The initial raid resulted in the seizure of a large amount of mari-
huana Thai sticks, three surplus U.S. Army amphibious LARC ve-
hicles and several other vehicles and equipment. Since the seizure of
the LARC’s storage costs of approximately $8,000 have been incurred
by the U.S. Customs Service.

The Customs Service has no need for this type of conveyance, and
we do not believe that the sale of the LARC’s at auction would bring
a price sufficient to cover the storage costs. However, the Coos County
Sherift’s Office is willing to pay the storage costs in return for transfer
of the craft. Conveyance would be subject to payment by the sheriff’s
office of storage and related expenses and would be subject to final
judicial forfeiture of the landing craft, which are currently in court
proceedings.

63-673 0 - 80 -~ 16
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Mr. Vanik. Well, that bypasses the normal procedure for disposi-
tion, doesn’t it ? L

Mr. RerriNger. Yes; it does. Normal procedure for disposition
would be after forfeiture Customs would get first crack at the ve-
hicles if we needed them. If not, GSA would request other Federal
agencies for their upinion as to whether the craft would be needed. In
this case the vehicles have already passed GSA’s clearance procedure
and no Federal agency had a need for them.

Mr. Vanik. How long was the craft in storage?

Mr. Rerringer. Right now it has been over 2 years.

Mr. Vanik. And how long is it ? How big a boat is it?

Mr. RerriNGeR. I don’t know exactly.

Mr. Vanik. Any idea? An amphibious craft is anywhere from 36 to
40 feet to something bigger.

Mr. Rerringer. I presume they are pretty big. We understand the
Coos County sheriff intends to use them for rescue and law enforce-
ment work. .

Mr. Vanik. They could have stored that in the Potomac River
basin. It would have been cheaper.

Mr. RertiNGeEr. The transportation would not.

Mr. Vanik. I know that. It still sounds like a heavy charge.

I see no problem with this. Are there any questions on the part of
the members of the committee ?

Mr. GiBeoNs. Let me ask another question.

Mr. Vanik. Mr. Gibbons.

Mr. Giseons. We have something in my congressional district down
in Tampa, Fla., that we call the marihuana fleet. It is a series of boats
that have been captured and sometimes recaptured by Federal and all
kinds of law enforcement agencies operating in that area. Do you have
any trouble disposing of these vehicles, these boats? I say vehicles be-
cause they also have airplanes. Somebody got a DC-7 the other day-—a
small four-engine DC-7. Do you have any trouble with dicposing of
this kind of craft? ,

Mr. RerringeEr. Well, normally after Customs determines that we
don’t need a craft of ti.at size because Customs would not normally
need a craft that size for its own enforcement work, if no other Fed-
eral agency needs it, it would be sold at auction. And normally there
is no difficulty selling these craft unless they are in unusually poor con-
dition. And if the condition is such as to not justify storage, there are
provisions in the Tariff Act for disposing of them either prior to
judicial forfeiture or merely disposing of them as scrap if auction
would not yield a significant price.

Mr. Giseons. Let me ask a question. Suppose—and this has hap-
pened down in my State—suppose a sheriff seizes an airplane. Does
Customs get involved in that as far as disposal is concerned, or does
the sheriff dispose of it ?

Mr. RETTINGER. Well, if the sheriff is strictly the one responsible for
seizing an aircraft for violation of State laws and Customs is not in-
volved, then they would be disposed of according to State laws. And
I do believe most States have forfeiture statutes similar to those in the
Tariff Act.

Mr. Gieeons. Some of my sheriffs have small aircraft. I was just
curious about it.
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Mr. Vanik. Thank you very much.
We will move to the Customs Valuation Agreement. Mr; Hathaway,
are you ready to testify?

STATEMENT OF MICHAEL HATHAWAY, ASSISTANT GENERAL
COUNSEL, OFFICE OF U.S. TRADE R.PRESENTATIVE, ACCOMPA-
NIED BY JOHN B. 0’LOUGHLIN, DIRECTOR OF THE OFFICE OF
TRADE OPERATIONS OF THE U.S. CUSTOMS SERVICE

Mr. Haraaway. Mr. Chairman, I am Michael Hathaway. I am
Assistant General Counsel in the U.S. Trade Representative’s Office.
Mr. John B. O’Loughlin, the Director of the Office of Trade Opera-
tions of the U.S. Customs Service, is with me to answer any questions
that you may have for the Customs Service on the implementation of
this valuation protocol.

I have a statement and some explanatory materials that we can sub-
mit for the record.

Mr. Vanix. Without objection.

[The prepared statement follows:]

STATEMENT OF C. MICHAEL HATHAWAY, ASSISTANT GENERAL COUNSEL,
OFFICE OF THE U.S. TRADE REPRESENTATIVE

As the Subcommittee is aware, on January 16 the President notified the
Speaker of the House and the President of the Senate of his intention, under
the Trade Act of 1974, to enter into agreement on a Customs Valuation Protocol
that would amend the MTN Customs Valuation Agreement. I am appearing before
you today to consult with the Subcommittee regarding the content of the Pro-
tocol and the reasons for its negotiation and to discuss several technical amend-
ments attached to it. We hope that the Protocol can be approved in sufficient time
t(‘)’ Saz)llow us to implement it along with the basic valuation agreement on July 1,
1980.

During the negotiation of the Customs Valuation Agreement, several developing
countries expressed their dissatisfaction with g large number of points in the
text of that agreement. This dissatisfaction was strong enough to motivate the
developing countries to circulate an alternative text of the Customs Valuation
Agreement in 1979. A series of consultations were held between the developed
and developing countries with a view to eliminating the differences in the texts.

We were very close to completing these negotiations at the time we submitted
the text of the basic Customs Valuation Agreement to the Congress together with
the other nontariff barrier codes for approval.

Negotiations with developing countries continued through the fall of 1979.
Progress on the Protocol to the Customs Valuation Agreement was such at the
end of 1979 that the developing countries withdrew from circulation their al-
ternative text of the Valuation Agreement and indicated their willingness to con-
sider for acceptance the basic Customs Valuation Agreement together with the
Protocol.

We believe that the Protocol, as negotiated with both developed and developing
countries, meets the concerns of the developing countries while preserving the
integrity of the basic Agreement. The developed countries have indicated a will-
ingness to accept the Protocol in order to assure meaningful participation by the
developing countries in the Customs Valuation Agreer-ent. A number of develop-
ing countries have already indicated their willingness to sign the Customs Valu-
ation Agreement provided the developed countries accept the Protocol. We have
clear indications from four major developing countries (Argentina, Brazil,
India, and the Republic of Korea) that they will sign the Customs Valuation
Agreement if the Protocol is accepted by the developed countries. Other de-
veloping countries have expressed an interest in adhering at a later date.

In brief, the Protocol consists of eight points: one is a minor change in the
Customs Valuation Agreement, two, facilitates existing procedures for develop-
ing countries, and the remainder are essentially points of clarification. We have
prepared and circulated to Members of the Subcommittee and staff a paper that
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details each of the points in the Protocol and the background of the negotiations
on each point. I will be pleased to answer any questions that the Subcommittee
may have on any of the points in the Protocol. However, the Protocol contains
just one change to the basic Customs Valuation Agreement that will necessitate
a change in the new valuation law contained in Title II of the Trade Agreements
Act of 1979.

That change amends the Customs Valuation Agreement by eliminating one of
the four tests under the Agreement by which related parties can establish a
transaction value for customs purposes. Specifically, the use of the transaction
value for unrelated parties’ sales of identical goods from third countries will
be eliminated. This amendment will have little impact on the Customs Valuation
Agreement but will greatly facilitate acceptance of that Agreement by a signifi-
cant number of developing countries. All of the developed countries that partic-
ipated in the negotiation of the Agreement support this amendment.

I don’t mean to downplay the significance of the Protocol, but I firmly beliere
it is a small price to pay for participation by leading developing countries. The
related party test we are giving up would be difficult for developing countries
to administer. We believe that our concession to the developing countries in
agreeing to the Protocol is worthwhile because it should result in meaningful
participation by the developing countries in the Customs Valuation Agreement.
With the countries we now know will join the Agreement we have a solid base
of support that should expand.

I would like to turn now to the technical amendments we propose to attach
to the implementing legislation for the Protocol. I would simply like to point out
that these amendments result from consultations with several of our trading
partners and staff of the U.S. International Trade Commission and the U.S.
Customs Service. We have made every effort to inform (.8. industry representa-
tives and interested Congressional staffs of these proposed changes. Basically,
these changes will make technical corrections in three sections of the Trade
Agreements Act of 1979, and thereby substantially reduce the potential for
confusiolf in Customs’ administration of the Act. Several of these changes will
ensure that current rates of duty will not be increased on several “non-competi-
tive” chemicals when the revised nomenclature contained in Section 223 of the
Act enters into force. In short, Mr. Chairman, they represent what we would
have done had the Trade Agreements Act of 1979 had the luxury of several
months of technical review. Once again, we had reviewed these changes with
domestic industries concerned and believe they cause no problems.

I have submitted for the record a more detailed explanation of these technical
amendments.

I would be pleased to answer any questions that you may have concerning
the Protocol or the technical amendments attached to it.

PROTOCOL TO THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VII OF THE GENERAL
AGREEMENT ON TARIFFS AND TRADE (MaArcu 31, 1980)

During the negotiation of the Agreement on Implementation of Article VII
of the General Agreement on Tariffs and Trade, commonly referred to as the
Customs Valuation Agreement, a number of developing countries expressed their
dissatisfaction with a large number of points in the text of that agreement. This
dissatisfaction was strong enough to motivate the developing countries to cir-
culate an alternative text of the Customs Valuation Agreement at the time of the
initialing of the MTN agreements in Geneva in April 1979. A series of consulta-
tions were held between the developed and developing countries with a view to
eliminating the differences in the texts. The result of those consultations was
development of the Protocol to the Agreement on Implementation of Article
VII of the General Agreement on Tariffs and Trade (GATT document
MTN/NTM/W/229/Rev. 1/Add. 1). With the agreement on the P’rotocol, the
developing countries withdrew their alternative text of the valuation agreement
and indicated their willingness to consider the Valuation Agreement drafted
largely by the developed countries.

We believe that the Protocol, as negotiated with both developed and developing
countries, meets the concerns of the developing countries without (!amaging the
integrity of the Agreement. In brief, the Protocol consists of eight points: one is a
change in the Agreement, two are procedural easements for developing countries,
and the remainder are essentially points of clarification. The developed countries
have indicated a willingness to accept the Protocol if this wil[ result in meaning-
ful participation by the developing countries in the Valuation Agreement. On
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their part, the developing countries have indicated their willingness to sign the
Valuation Agreement provided the developed countries accept the Protocol. We
have clear indications from four major developing countries (Argentina, Brazil,
India, and the Republic of Korea) that they will sign the Agreement if the
Protocol is accepted by the developed countries, while other developing countries
have expressed an interest in adhering at a iater date.

The following is a point-by-point analysis of the Protocol:

“Point 1. Agree to deletion of the provision of Article 1.2(b) (iv) of the
Agreement :”

The first point of the Protocol would require amendment of section 402 of the
Tariff Act of 1930 (19 U.S.C. 1401 a), as amended by section 201 of the Trade
Agreements Act of 1979, by deleting section 402(b) (2) (B) (iii). This provision
requires customs officials to aé¢cept a transaction value between a related buyer
and seller if the importer demonstrates that the transaction value of the
imported merchandise closely approximates the transaction value of identical
imported goods from a third country.

The developing countries strongly objected to the inclusion of this provision
in the Agreement on the grounds that it conceivably could be used by multina-
tional companies in developed countries to get customs authorities to accept a
price between related parties as the basis for transaction value which otherwise
would be too low to be acceptable. Under Article 1.2(b) (iv) of the Agreement,
the multinational company could justify its price by comparing it to the price
of identical merchandise imported from a developing country even though the
developing country might be a lower priced producer. Therefore, the multina-
tional company could use an artificlally low transfer price in crder to pay a lower
duty, and thus would become more competitive with lower cost imports from
developing countries.

Although it is our belief that in the actual market place the problems envis-
aged by the developing countries are unlikely to arise, in theory their concerns
may have some merit. We find this change acceptable because in our view the
test is narrowly constructed and could only be used in very few cases. In addi-
tion, there are other provisions in the Agreement to assure equitable treatment
for related parties.

“Point 2. Recognize that the five-year delay in the application of the provision
of the Agreement by developing countries provided for in Article 21.1 may, in
practice, be insufficient for certain developing countries. In such cases a develop-
ing country Party to the Agreement may request before the end of the period
referred to in Article 21.1 an extension of such period, it being understood that
the Parties to the Agreement will give sympathetic consideration to such a re-
quest in cases where the developing country in question can show good cause;”

A number of developing countries were concerned that they might be unable
to implement the Agreement within five years from the date of acceptance as
provided for in Article 21.1 of the Agreement. Furthermore, they were concerned
that because the Agreementi specifically indicated a five-year period for applica-
tion, a developing country would not be able to receive an extension should cir-
cumstances warrant,

In our view, five years should be sufficient for most countries to implement
the Agreement. However, if, after a good faith effort, a developing country found
itself technically incapable of applying the Agreement, a reservation to provide
additional time could be considered under the Agreement as presently drafted
without inclusion of the Protocol.

The result of the discussions between the developed and the developing coun-
tries was Point Two of the Protocol which clarifies the reservation provision of
the Agreement. Point Two allows a developing country to request an extension of
the five-year period and provides that other signatories to the Agreement will
give sympathetic consideration to such a request if good cause can be shown.
It should be noted that this provision does not commit the United States or any
other signatory to an extension should one be requested. Such an extension can
be granted only if no signatory objects.

“Point 3. Recognize that developing countries which currently value goods on
the basis of officially established minimum values may wish to make a reserva-
tion to enable them to retain such values on a limited and transitional basis
under,such terms and conditions as may be agreed to by the Parties to the Agree-
ment ;"

Several developing countries presently employ officially established minimum
values for customs purposes and wished to maintain them through a reserva-
tion. It was our belief that such a reservation would be incompatible with the
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Agreement. Nevertheless, the developing countries expressed concern that to elim-
inate such practices all at once could seriously injure their trade regimes.

To deal with this concern, Point Three of the Protocol was agreed upon to
clarify the reservation provision of the Agreement. Point Three provides that
developing countries which use officially established minimum values may request
a reservation to maintain such a system, on a limited and transitional basis, pend-
ing their total elimination. Point Three does not commit other signatories to the
Agreement to accept the reservation should one be requested. Such a reservatlon
can only be granted if no signatory objects.

In accepting Point Three of the Protocol, the Administration has not undertaken
to accept the concept of minimum values. We have made it clear to the develop-
ing countries that the United States will not agree to the use of this reservation
unless it meets the criteria of being strictly limited in the number of tariff lines
involved and that they will be phased out over a short period of time.

“Point 4. Recognize that developing countries which consider that the reversal
of the sequential order at the request of the importer provided for in Article 4 of
the Agreement may give rise to real difficulties for them may wish to make reser-
vation to Article 4 in the following terms:

“ ‘The Government of .. _._._. reserves the right to provide that the relevant
provision of Article 4 of the Agreement shall apply only when the customs au-
thorities agree to the request to 1everse the order of Articles 5 and 6.’

“If developing countries make such a reservation, the Parties to the Agree-
ment shall consent to it unde= Article 23 of the Agreement;”

From the outset of the valuation negotiations, the developing countries and, in
fact, many developed countries, were opposed to the inclusion of a “computed
value” provision in the Agreement. The developing countries were particularly
concerned that such a provision would be too administratively burdensome and
technically complex for their customs authorities. Their view was that the use
of the “computed value” method of valuation involves very sophisticated account-
ing techniques and would be a severe financial and administrative burden because
of the need to verify information in foreign countries.

The developing countries originally were not willing to accept a “computed
value” provision whatsoever. Eventually, they agreed that they could apply the
“‘computed value” method once the time delays provided for in Article 21.2 of the
Agreement had expired but only if it were done in such a way so that they would
not be forced to use that valuation method when other methods provided for in
the Agreement were available.

Under Article 4 of the Agreement, importers are given the ability to reverse
the order of application of Articles 5 and 6 of the Agreement (*deductive value”
and “computed value”). The developing countries objected to this provision be-
causellt forces them to use a “computed value” when a “deductive value” may be
useable.

The developing countries sought, and we agreed to, the right not to reserve
the order of application of Articles 5 and 6 of the Agreement unless they agree
to the request. By agreeing to the Protocol, all signatories accept the “computed
value” method of valuation as provided for in Article 6, but they retain the right
not to agree to requests to reverse the order of application of Articles 5§ and 6. At
the same time, the reservation does not prevent the customs administration in
the developing country from agreeing to a request for reversal of Articles 5 and
6. This reservation, as is the case with all reservations included in the Agree-
ment, is subject to periodic review by the committee of signatories with a view to
ending such reservations when they are no longer necessary.

“Point 5. Recognize that developing countries may wish to make a reservation
with respect to Article 5.2 of the Agreement in the following terms:

“ ‘The Government of __ . ______ reserves the right to provide that Article 5.2
of the Agreement shall be applied in accordance with the provisions of the rele-
vant note thereto whether or not the importer so requests.’

“If developing countries make such & reservation, the Parties to the Agree-
ment shall consent to it under Article 23 of the Agreement ;"

Under Article 5.2 of the Agreement, customs authorities are permitted to base
“deductive value” on the price of gonds which have been further processed after
importation but before resale, provided that the importer so requests. The de-
veloping countries were concerned that they would have to use the “computed
value” method of valuation even though the “deductive value” method of Article
importer.

5.2 could be used, since Article 5.2 can only be used at the discretion of the
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We agreed to Point Five of the Protocol, which allows developing countries to
apply Article 5.2 in the absence of a request from the importer, for two reasons.
First, even with the reservation, the developing countries will be accepting all
valuation methods provided for in the Agreement, and the “computed value”
method in particular. We consider the acceptance by the developing countries of
the ‘‘computed value” method as especially important because a large portion of
our trade with the developing countries is between related parties where the inei-
dence of use of this fallback methoed of valuation is highest. Secondly, Point Five
merely allows a reservation. This reservation, as is the case with all reservations
included in the Agreement, is subject to periodic review by the committee of sig-
natories with a view to ending such reservations when they are no longer neces-
sary,

“Point 6. Recognize that certain developing countries have expressed concern
that there may be problems in the implementation of Article 1 of the Agreement
ingofar as it relates to importations into their countries by sole agents, sole dis-
tributors and sole concessionaires. The Parties to the Agreement agree that, if
such problems arise in practice in developing countries applying the Agreement,
a study of this question shall be made, at the request of such countries, with a
view to finding appropriate solutions ;"

The developing countries were very concerned that the Agreement will require
them to accept prices hetween exporters and sole agents, sole distributors, and
sole concessionaires. The developing countries were particularly concerned that
this would result in reduced customs revenues since they previously treated
these sales as transactions between related parties whereas under the Agree-
ment these transactions, in most cases, will not be treated as such. It was agreed
that if such problems arose after the developing countries implemented the Agree-
ment, a study would be undertaken of these problems.

“Point 7. Agree that Article 17 recognizes that in applying the Agreement, cus-
toms administrations may need to make enquiries concerning the truth or accu-
racy of any statement, document or declaration presented to them for customs
valuation purposes. They further agree that the Article thus acknowledges that
enquiries may be made which are, for example, aimed at verifying that the
elements of value declared or presented to customs in connection with a deter-
mination of customs value are complete and correct. They recognize that Parties
to the Agreement, subject to their national laws and procedures, have the right
to expect the full cooperation of importers in these enquiries;”

Some developing countries were concerned that under the Agreement, customs
authorities might be forced to accept fraudvlent information. It was our belief
that Article 17 of the Agreement makes it clear that this is not the case; how-
ever, the developing countries were not satisfied. As a result, Point Seven of the
Protocol was agreed to, which clarified Article 17 further without changing the
substance of the Agreement in any way.

‘“Point 8. Agree that the price actually paid or payable includes all payments
actually made or to be made as a condition of sale of the imported goods, by the
b;llyer 'to the seller, or by the buyer to a third party to satisfy an obligation of the
seller.”

The developing countries were concerned that under the language of the Agree-
ment, 8 number of costs and charges, which they believed should legitimately be
included in transaction value, could not be included. As a practical matter, it was
our view that, in many cases, the items in question would be included under
Article 1. As a result, we agreed to Point Eight of the Protocol, which clarified
this point without changing the substance of the Agreement in any way.

AN EXPLANATION OF THE PROPOSED LEGISLATIVE AMENDMENTS TO THE 'TRADE
AGREEMENTS AcT OF 1979

1. Item (1) of the proposed legislation amends article description 408.61 by
striking “nitrochlorohydroquinone, dimethyl ester” and inserting in its place
“6-chloro-3-nitro-p-dimethoxybenzene”. The latter name is a more chemically
specific decsription than the former name. This change entails no change in the
tariff rate or concession rate for this item.

2. (a) Item (2)(a) of the proposed legislation amends article description
404.32 by deleting “terephthalaldenhyde” from the list of enumerated items cov-
ered by this article description because it is not a polycarboxylic acid.

2. (b) Item (2)(b) of the proposed legislation inserts “terephthalaldehyde”
under its proper superior heading in the TSUS and assigns a separate tariff line
thereby maintaining its negotiated base rate.
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3. Item (3) of the proposed legislation amends article description 404.84 by
deleting three items from the list of enumerated items covered by this article
description. These items are not amines but rather amines with oxygen functions,

Article description 404.92 is amended by adding the three items referenced
above to the list of enumerated items covered by this article description. This
change entails a minor decrease in the base rates for these three items from 1.7¢
per 1b. + 12.4 percent ad val. for item 404.94 to 17¢ per 1b. + 12.2 percent ad val.
for item 404.92 and no change in their respective offer rates of 5.8 percent ad val.

4. Item (4) of the proposed legislation amends article description 404.84 by
deleting two items from the list of enumerated products covered by this article
description. These items are not amines but rather amides.

Article description 405.28 is amended by adding the above two items to the list
of enumerated items covered by this article description. The chemical name
“2-(m-Hydroxyanilino)-acetamide” is added to item 405.28 in lieu of the less
specific chemical name “aminophenol, substituted”. The transfer of these two
items involves no changes in their respective base rates or offer rates.

5. Item (3) of the proposed legislation amends article description 404.92 by
deleting two items from the list of enumerated items covered by this article
description. These items are not amines with oxygen functions but rather
amides. .

Article description 405.28 is amended by adding the above two items to the list
of enumerated products covered by this article description. This transfer entails
a minor increase in the base rates for these two items from 1.7¢ per 1b. 4 12.2
percent ad val. for item 404.92 to 1.7¢ per lb. 4 12.4 percent ad val. for item
405.28, and no change in their respective offer rates of 5.8 percent ad val.

8. Item (8) of the proposed legislation amends article description 405.56 by
striking “2-amino-5-benzonitrile” from the list of enumerated products covered
by this article description. This deletion eliminates a duplicate entry appearing
under this article deseription. This item will continue to appear under 405.56 as
“2.cyano-4-nitroaniline.”

7. (a) Item (7)(a) of the proposed legislation amends article description
406.36 by deleting 5 items from the list of enumerated products covered by this
article description. These items are not benzenoid heterocyclic compounds in a
sfriclt; Customs sense and as such should not be enumerated under this item
number,

7. (b) Item (7)(b) of the proposed legislation inserts the more appropriate
chemical name “3-(5-Amino-3-methyl-1-H-pyrazol-1-yl) benzenesulfonic acid”
in item 406.36 in lieu of the less specific chemical name “Iminopyrazol-3-sulfonic
acid” and the more appropriate chemical name “1-(o-Ethylphenyl)-3-methyl-2-
pyrazolin-5-one” is inserted in item no. 408.36 in lieu of the less specific chemical
name “o-Ethylpyruzolone.” These amendments entail no change in converted base
rat. or negotiated concession rates.

7. (¢) Item (7)(c) of the proposed legislation creates tariff item no. 408.73
under the superior heading ‘‘all other products . . .” and 3 of the items refer-
enced in 7(a) are transferred into and enumerated under this new tariff provi-
sion. This change entails no change in either the base rates or offer rates for
these items. The erroneous chemical name “1,4-dimethyl-68-hydroxy-3-cyanpyri-
done-2” is replaced by the correct chemical name “l1,4-dimethyl-6-hydroxy-8-
cyanopyridone-2”,

In addition to the above 5 changes, 1 item “Di (2,2,6,6-tetramethyl-4-hydrox-
ypiperidine) sebacate” is enumerated under 406.73.

8. Item (8) of the proposed legislation amends article description 406.36 by
adding one item to the list of products enumerated thereunder.

9. Item (9) of the proposed legislation creates tariff no. 406.85 with a hase rate
at the nominal rate of duty, and creates tariff item no. 408.82 which enumerates
3 items thereunder establishing base rates at the existing nominal rates of duty.
No offer will be made on these tariff items.

10. Ttem (10) of the proposed legislation deletes item no. 407.15 and creates

- item nos. 407.14 and 407.16 in its place. The creation of ex-out 407.14 resolves a
technical misunderstanding between the European Community and the USITC
concerning the notification of this item pursuant to Section 225. No offer will be
made on this item. ’

11. Amendments 11(a), 11(b), and 11(c) of the proposed legislation correct
4 technical deficiency in the TSUS. Headnote 1 of chapter 9 of schedule 4 of the
TSUS specifies that varnishes described in chapter 9 and also in chapter 1 are to
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be classified in chapter 9. The term ‘“lacquers” is construed by Customs to be a
subset of the broader term ‘“varnishes”. This headnote notwithstanding, the term
‘“varnish” erroneously appears in item nos. 408.52 and 413.50 of subpart C of
chapter 1, and the term “lacquers” erroneously appears in item no, 408,52 of the
same subpart.

11, (a) Item (11)(a) of the proposed legislation amends the headnotes to
supart C of part 1 of schedule 4 of the TSUS by striking headncie 8 (defining
varnishes) from this subpart.

11. (b) Item (11) (b) of the proposed legislation deletes items no. 408.52 “var-
nishes and lacquers” from the TSUS because of the superseding headnote to
chapter 9 of schedule 4.

11. (c) Item (11) (e) of the proposed legislation amends item no. 418.50 by
deleting the term ‘‘varnishes” from this article description.

Imported varnishes (as defined in the TSUS) should properly euter the United
States through item nos. 474.40, 474.42, 474.44, or 4714.46.

12. Item (12) of the proposed legislation amends article description 408.21 by
deleting “2,2-Dimethyl-1,3-benzodioxol-4-yl methylcarbamate” from the list of
enumerated items covered by this article description and inserting it in item
no. 408.24. This item is an insecticide and not a herbicide. As a consequence of
this change, the base rate of duty for this item is increased from 1.7¢ per 1b. 4
12.6 percent ad val. for item 408.21 to 1.7¢ per 1b. 4 12.8 percent ad val., and the
offer rate is increased slightly from 6.8 percent to 6.9 percent.

13. (a) Item (13) (a) of the proposed legislation amends article description
40824 by deleting this item from the list"of enumerated products covered by this
article description because this item is a bactericide and not an insecticide.

13. (b) Item (138) (b) of the proposed legislation eliminates article description
408.32 and creates item nos. 408.31 and 405.32 in its place. In essence, this simply
creates a separsate tariff line for 1.2-Benzisothiazolin-3-one’’ with no change in
either the base rate or offer rate for this item.

14. Amendments (14)(a) and (14)(b) of the proposed legislation transfer
“Ethaverine hydrochloride” from item no. 411.36 to its proper classification in
item no. 411.44 where it will be enumerated among other items covered by this
article description. This transfer entails a minor increase in the base rate of duty
for this item from 1.7¢ per Ib. 4 18.5 percent ad val. to 1.7¢ per 1b. 4+ 138.9 percent
ad val, and a slight increase in the offer rate from 6.9 percent ad val. to 7.0
l.ercent ad val.

15. Item (13) of the proposed legislation inserts “clemastine hydrogen fuma-
rate” into article description 411.52.

The amendment to section 852 of the Trade Agreements Act of 1979 would
delete headnote 1 to subpart D, part 12 of schedule 1 of the TSUS and substitute
a new headnote 1 in lieu thereof. Section 8§52 was intended to change the method
of duty assessment for alcoholic beverages from a wine gallon to a proof gallon
basis. While section §52 modified all of the rates of duty to a proof gallon basis,
headnote 1 to the affected subpart (which provides for the wine gallon method
of duty assessment) was inadvertently left in subpart 1 unchanged. This has
resulted in an unintended conflict. The proposed amendment would eliminate this
lc)oniﬂict by modifying headnote 1 to provide for duty assessment on a proof gallon

asis.

The amendment to section 1107(a) of the Trade Agreements Act of 1979 would
make a conforming change to general headnote 3(a) (i) of the TSUS. Section
1107(g) (2) redesignates headnote 4 to subpart. A, part 7, schedule 7 of the TSUS
as headnote 3. Since this headnote is referred to in general headnote 3(a) (i), a
conforming change should have been made to that headnote.

BEC. —. AMENDMENTS TO SECTION 223 (d) (2) OF THE TRADE AGREEMENTS ACT OF 1979

Section 223(d) (2) of the Trade Agreements Act of 1979 (Public Law 96-39, 93
Stat. 205-235) is amended as follows:

(1) By striking the article description for item 403.61 and inserting the follow-
ing new article description in lieu thereof :

“3-Chloro-2-nitroanisola; 6-Chloro-3-nitro-p-dimethoxy-benzene; Dimethyl
diphenyl ether; 4-Ethylguaiacol; and 2-(«-Hydroxyethoxy) phenol”,

(2) (a) By striking the article description for item 404.32 and inserting the
following the new article description in lieu thereof:

“Naphthalic anhydride ; Phthalic acid ; and 4-Sulfo-1, 8-naphthalic anhydride” ;
and
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(b) By striking item 408.76 and inserting the following new items 403.74 and
403.76 in lieu thereof :

“Aldehydes, aldehyde-alcohols, aldehyde-ethers, aldehyde-phenols, and other
single or complex oxygen-function aldehydes; cyclic polymers of aldehydes and
paraformaldehyde :

‘403.74  Terephthalaldehyde. ... ... . ooceoeoennennnne. 1.7¢ perib. 4+11.6% ad  7¢ per Ib. +37% ad val.
. val,
40376 OthOre. ..o iceeaceceneeaaa 17 'pnr Ib. 4+12.9% ad 7¢ g:r Ib. +41%, ad
val. val",

_(8) By striking “3-N-Ethylanilino)propionic acid, methyl ester;”, “1-(p-
Nitrophenyl) -2-amino-1,3-propane diol;”, and “Toluidine carbonate;”’ from item
404.84, and by inserting “3- (N-Ethylanilino) propionic acid, methyl ester ;” imme-
diately after “4-Dimethylaminobenzaldehyde;”, “l1-(p-Nitrophenyl)-2-amino-1,3-
propanediol ;” immediately after “2-Methyl-p-anisidine [NEy1];", and *; and
Toluidine carbonate” immediately after “L-Phenylalanine” in item 404.92.

(4) By striking ‘p-Aminobenzoylamino-naphthalene sulfonic acid;” and
“Aminophenol, substituted ; from item 404.84, and by inserting “p-Aminobenzoyla-
minonaphthalenesulfonic.acld ;” immediately after “p-Aminobengoic acid isooctyl-
amide; and “2-(m-Hydroxyanilino)acertamide;” immediately after “Gentis-
amide ;” in item 406.28,

(6) By striking “p-Acetaininobengaldehyde;” and “Nitra acid amide
(1-amino-9,10-dihydro-N- (3-methoxypropyl) -4-nitro-9,10 - dioxo - 2 - anthramide) ;
and” from item 404.92, and by inserting “p-Acetaminobenzaldehyde;” immedi-
ately before “p-Acetanisidide” and “Nitra acid amide (1-amino-9,10-dihydro-N-
\8-methoxypropyl) -4-nitro-9,10-dioxo-2-anthramide)” immediately after “N-(7-
Hydroxy-1-naphthyl)acetamide ;” in item 405.28.

(8) By striking “2-Amino-5-nitrobengzonitrile ;” from item 405.56,

(7) (a) By striking “4-Chloro-l-methylpiperidine hydrochloride ;”, “1-4-Dimeth-
yl-6-hydroxy-3-cyanpridone-2;”, “o-Ethylpyrazolone;”, ‘Iminopyragole-3-sulfonic
acid;”, and “8-Quinuclidino ;” from item 406.36 ;

(b) By inserting “8-(5-Amino-3-methyl-1-H-pyrazol-1-y1) benzenesulfonic acid ;”
immediately after “Aminomethylphenylpyrazole (Phenylmethylaminopyrazole) ;"
and by inserting “l-(o-Ethylphenyl)-8-methyl-2-pyrazolin-5-one;” immediately
after “6-Ethoxy-2-benzothiazolethiol ;” in item 406.36 ; and

(¢) by inserting in numerical sequence the following new item:

406.73  4-Chloro-1-methyipiperidine hydrochloride; 1,4-Di-

methyl-6-hydroxy-3-cyanopyridone-2; Di(2,2,6,6-

tttnmethyh-hydroxyplpmdino)sobmtu ; and

3-Quinuchidingl. ..o ieeeaaecanan- 1.7¢ ror Ib.—12.4% ad 7¢vp.:r‘ b, +39.5% ad
val, o .

(8) By inserting *“4-[[4,6-Bis (octylthio)-1,3,5-criazine-2yl]lamino}2-6-di-tert-
butylphenol ;” immediately after “38-Amino-1-(2,4,6-trichloro-phenyl)-5-pyrazo-
lone;” in item 406.36.

(9) By inserting in numerical sequence the following new items:

'405.85 4,4.'—Diphenrl-bis-phosplwnous acid, di(2%,2,4’,4"-

di-tert-butyl)phenyl ester. ___._. ... . ... ...... l.7¢|w Ib. 4125% ad 7¢ plor ib. -5-40% ad
val, val.”, an
“406.82  Dehydrolinalool; Dimethylsuccinoyl succinate: and
I1s0phytol. .o cieamecireecenaaacan 1L7¢ rer b, +12.5% ad  7¢ pr|r Ib. 4407 ad
val, val.”,

(10)f By striking item 407.15 and inserting the fol'lowing new items in lieu
thereof :

Other:
407.14 Mixtures of 1,3,6 Naphthalenetrisulfonic acid and

1,3,7 Naphthalenatrisulfonic acid............. l.7¢dporllb. +12.59% 7¢ per 1b. +40% ad val.
ad val,
°407.16 [ L7¢ perIb. +13.6% ad  7¢ per ib. -+43.5% ad
vnﬁ. but ntt Ios;%t’hln vgl.. bul-:ot Ie?g than

the hishost rate appii-  the highest rate appli-
cable to any com- cable to any com-
ponent material ponent material”,

(11) (a) By striking subpart C headnote 6, and by redesignating subpart C
headnotes 7 through 12 as headnotes 8 through 11, respectively ;

(b) by striking item 408,52 ; and

(¢) by striking the article description for item 413.50 and inserting “Paints
and enamel paints, and stains” in lieu thereof,

(12) By striking “2,2-Dimethyl-1,3-benzodioxol-4-yl methylcarbamate (Ben-
%gc;;b) i from item 408.21 and inserting it immediately before “and” in item
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(18) (a) By striking “1,2-Benzisothiazolin-3-one;” from item 408.24; and
(b) by striking item 408.32 and inserting the following new items 408.31 and
408.32 in lieu thereof :

‘Other:
408,51 1,2-Benzisothiazolin-3-0ne. .. .cccannnannnnnn l.7c.?cr b, 4+12.8% ad  7¢ per ib. +41% ad val,
val,
4408.32 OOl .. e cecacnaiaarancncrensananenannnnes 1.7¢ per ib, +12.5% 7¢ por |b. +-40% ad
sd val, val.”.

(14) (a) By striking items 411.86, 411.40 and the superior heading thereto,
and inserting the following new item in lieu thereof :

41140  Papaverine and its sty .. oiiieicinniiiaaaaes 1.7¢ per Ib. 4+28.8% ad  7¢ per Ib. 4-104% ad
val. val.”’; and

(b) by inserting “Ethaverine hydrochloride ;" immediately atter “Ergonovine
maleate;” in item 411.44.

(15) By inserting “Clemastine hydrogen fumarate;’ immediately before
Diphenhydramine” in item 411.52.

S8EC. —. AMENDMENT TO SECTION 832 OF THE TRADE AGREEMENTS ACT OF 1979

Section 852 of the Trade Agreements Act of 1979 (Public Law 96-39, 93 Stat,
282) is amended by striking the following:

“So much of subpart D of part 12 of schedule 1 of the Tariff Schedules of the
United States as follows headnote 1 is amended to read as follows:"

and by inserting the following in lieu thereof :

“Subpart D of part 12 of schedule 1 of the Tariff Schedules of the United
States is amended to read as follows:
“Sudpart D headnote

“1, The rates of duty provided for the products enumerated in this subpart
shall be assessed on a proof gallon basis (i.e.,, the rates shown indicate the
amount of duty which shall be collected on each gallon of an imported product
at 100 proof). The amount of duty which shall be collected for each gallon
of a product which is imported at more than or less than 100 proof shall bear
the same ratio to the applicable rate of duty as the proof of the imported
product bears to 100 proof.”.

8EC. —. AMENDMENT TO S8ECTION 1107(&) OF THE TRADE AGREEMENTS ACT OF 1979

Section 1107(a} of the Trade Agreements Act of 1979 (Public Law 96-39,
93 Stat. 313) is amended by striking subsection (1) and by inserting the follow-
ing new subsection (1) in lieu thereof:

“(1) by inserting “an1” after “subpart E,” and by striking “headnote 4'' and
ingerting “headnote 38" in lieu thereof, in headnote 3(a) (i), and"”.

Mr. HatHaway. Let me summarize the statement. The developing
countries, in the course of negotiations on the Customs Valuation
Code, were very close to coming to agreement with us when we submit-
ted the valuation agreement to the Congress last spring. We weren’t
quite far enough along to get them in. We had made enough progress
so that by late in 1979 we were in fairly good shape on the valuation
protocol. What it does, for purposes of U.S. law, is only a small point.
It will eliminate one test by which related parties would have been
able to establish a test value for determination of a transaction value.
If a related party in a transaction could not use transaction value for
customs purposes because they could not show that the relationshi
had not influenced the price, Mr. Chairman, then they could sti
estalish a transaction value through a test value for identical products
from a third country.

Developing countries felt this would be difficult for them to enforce
this test. This is the only amendment to the substantive text of the
agreement. We think it is really quitc a small price to pay for the
participation of developing countries.
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Two other points in the protocol are of interest to us, both really
related to the same area of administrative burden, Mr. Chairman.
In the valuation agreement, as you may or may not recall, there was
an option for the 1mporter to reverse the order of a computed value
or a deductive method valuation.

Developing countries all along have felt it would be very difficult
for them to administer a computed value as a basis of valuation.
Therefor., in the protocol we have agreed to allow developing coun-
tries to approve an importer’s request. So that an importer who
requested to use computed value as opposed to a deductive method of
valuation, the Customs officials in those countries who so request it
would have to approve of that reversal in the order of valuation tests.

Those two points are really the only other substantive points in the
valuation protocol. The remainder of the alterations are clarifications
which we really feel do not change, in any significant way, the basic
valuation agreement.

We have also attached to the bill some other points that are technical
corrections to some of the chemical provisions that we were making on
the ASP conversions. Mr. Tom O’Connell is here and will be able to
answer any detailed questions you may have. We have submitted ex-
planatory materials for the record on those proposals.

Mr. Vaxik. Can you explain the precise legal status of the supple-
mentary protocol ?

Mr. Haraaway. Negotiations on the supplementary protocol have
been completed. We have nsc yet signed or initialed the agreement.
We will wait until the close of the consultation period. which should
be in the next several weeks. Then we will sign the valuation protocol
subject o ratification. Following that, in the very near future,
we hope to be working with the staff and the committee to develop an
appropriate implementing bill in the same manner we did for the
MTN Trade Agreements of 1979.

Mr. Vaxik. What would happen if the United States does not
imple;nent the protocol but adheres to the original valuation agree-
ment ¢

Mr. Hatmaway. We would not get the agreement of the developing
countries. Four very important developing countries are prepared to
accept the basic valuation agreement if we and the other developed
countries accept the protocol along with the agreement. Those coun-
tries are Brazil, Argent:na, Korea, and India.

Other developing countries are considering the agreement, and I
think favorably copnsidering it, but I think it is fair to say that they
will not accept the basic valuation agreement unless we also implement
the protocol.

Mr. Vaxik. Is it anticipated the United States and the Common
Market wi)! implement the protocol as early as July 1. 1980, to coin-
cide with the entry of the force into the valuation code?

Mr. Haraaway. Our preference would be to implement both the
basic agreement, our basic law. and the protocol at the same time.
While it is a minor change in U.S. law, it would be a simpler and
cleaner operation. We are still discussing with the European Com-
munity whether they will be prepared to implement the basic agree-
ment on July 1. If they are, they should also be in a position to
implement the protocol. We are still hopeful that they will be able to



241

implement, and that we will be able to be satisfied that they are ready
on July 1. If they are not, it will have to be some later date. But that
date is our target. )

Mr. Vaxix. What is the nature of the assurances which our country
has received from developing countries indicating their willingness
to enter into the valuation agreement ? )

Mr. HatHaway. The delegation in Geneva is working now on ex-
changes of letters. Some countries, particularly Argentina, have ex-
pressed a willingness to sign the protocol now, subject to ratification.
With the other developing countries, we have had the preliminary
exchange of draft letters expressing their intent to accept the agree-
ment if we are able to accept the protocol. )

Mr. Vaxnik. Articie 21 of the valuation agreement already gives de-
veloping countries a full 8 years to implement a computed value
method. Isn’t this enough time for them to implement the system
without giving them further open-ended extensions? .

Mr. HatHaway. We believe it is. We have no reason now to believe
that we would need to give them additional time. All we are saying
in the protocol is that, if they can show just cause, we would be will-
ing to give favorable consideration to a further extension.

This is probably something we would have done, or considered do-
ing anyway. They can always, under the code, ask for a reservation.
As long as that reservation was agreed to by the other parties, it
could have been granted. )

This particular provision only requires us to be sympathetic, if
they can show a good case. We have told them in the course of the
negotiations that it is not going to be easy to show just cause. We think
5 yeaxl'ls, and the total period is 8 years for the computed method, is
enough.

Thge developing countries are a little bit concerned, though. I think
part of their concern was that they had not yet seen how the imple-
mentation would work for the developed countries. They wanted a little
bit of assurance that, if problems developed for other countries, the
developing countries would have a sufficient amount of time to im-
plement the computed value method.

Mr. Vaxix. What are the prospects for bringing in other LDC’s
into the agreement besides the four you mentioned ?

Mr. Hatnaway. We think they are quite good for a number of coun-
tries. Our delegations traveling to the Asi,. ~ountries and to
Latin American countries have received generaliv favorable responses
to the valuation agreement.

Most developing countries have a wait and see attitude now; they
want to see how the other countries do in implementing the agree-
ment. I think, with the valuation agreement going into effect inter-
nationally and having the Customs Cooperation Council and the tech-
nical committee working on it from the start of next year in a formal
way, that there will be a lot of pressure for other countries to use the
same method of valuation that all of the major trading countries are
using. Then we should be in a much better position to encourage others
to join this new method of valuation. The Brussels definition of value
picked up a lot of new signatories just because of the sheer number
of other countries that were applying it.
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Mr. Vani. Do you think that the developing countries have a
legitimate complaint against the practices of the multinational
corporations?

Mr. Hatuaway. I don’t know that they have a legitimate com-
plaint. I think they have a legitimate concern that their customs
officials may have difficulty in dealing with the expertise of multi-
nationa! corporations. Where that really comes up in the Valuation
Agreement is the computed method of valuation. The developing
countries are concerned that they would not have the expertise to
deal with a method of valuation that pitted their accountants and
valuation experts against the resources of a multinational company.
That is the reason they are reluctant.

I think it is a legitimate concern on their part. I don’t know if we
could characterize it as a reasonable complaint on their part.

Mr. Vanik. What would be some examples of “good cause” where
by the United States would give sympathetic consideration to a re-
quest by an LDC to extend the 5-year implementation period?

Mr, HaTaAwAY. I suppose if we had a government in a developing
country that was preparing in good faith to accept the results of the
negotiation and there were some major political, economic, or military
upheaval in their country, I suppose that that would certainly be
reasonable grounds for them suspending further activity.

If there were a problem in developed countries that we have not
foreseen and that was making it difticult for other more sophisticated
customs services to implement the agreement, then I think it would
be reasonable for us to give less sophisticated officials more time to
accept the new system of valuation.

We don’t foresee that as being the case. And we frankly don’t fore-
see a need to give additional time. We did that in part as a political
gesture to show that we would in good faith consider any problems
that they had.

Mr. Vanik. How would the elimination of officially established min-
imum values operate to injure the trading systems of the LDC’s?

Mr. Hataaway. Well, for developing countries, and the same thing
is true with respect to changing the valuation systems, their duties
are significantly higher. The revenue they generate from customs
duties, as was true many years ago in the United States, is a signifi-
cant portion of their general revenue. If they adopt valuation on the
basis of the transaction price, Mr. Chairman, they might in fact lose
revenue. They want to be able to adjust to that in an orderly way.

With respect to minimum values, we had anticipated that there
would be a request for some additional time, but we don’t know that
there in fact will be one now.

Mr. Vanik. What will the United States consider to be a “limited
and transitional” basis for the retention of minimum values?

Mr. Hataaway. Well, we have taken a very hard line on that. Any
country that requests such a transition will have to make a very firm
commitment to eliminate minimum values over a short period of time.
Wa anticipated at one time that one country would have some concern

‘ith what they had characterized as minimum values. After further
examination, we don’t really believe that they have a problem. And
we don’t know now that that provision of the protocol will have to be
used by any developing countries. '
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Mr. Vanix. What has been the reaction of the other signatories to
the Valuation Code to the protocol, and what are they doing about it{

Mr. Harnaway. Well, the other countries are going through the
same procedure we are. Some countries will be getting approval of
the protocol at the same time they will be getting approval of the basic
valuation agreement. Others have proceeded first with the basic agree-
ment and then with the protocol.

Our plan is to have aﬁ major trading partners, the European com-
munity, Canada, Japan, and other accept the protocol at the same
time we would formally accept the valuation agreement, assuming that
cverybody can ratify it. For the most part, I would add, I think all of
our trading partners and the developing countries believe that this was
n very reasonable agreement. Qur assessment is that it is a fair price
to pay for developing country participation.

r. Vanig. Has the alternative valuation text of the developing
countries been officially withdrawn ?

Mr. Haraway. It has not been circulated. That was our agreement
with them in November when the certified texts were being prepared
for circulation by the GATT Secretariat. This would make them then
open for signatures. We were sufficiently far along in the work on this
valuation protocol that the developing countries agreed not to circu-
late the alternative text. So it, in effect, has been withdrawn.

Mr. Vaxixk. Can you briefly explain the problems anticipated by the
developing countries with respect to applying the transaction value
method to sole distributors, sole agents, and sole concessionaires ?

Mr. Hataaway. I believe that that involves just what is determined
to be a related party, and it would involve some change on their part.
Maybe Jack O’Loughlin.

Mr. O'Lovenrin. Mr. Chairman, this question involves a provision
in the basic Valuation Code where a deliberate provision was made
that sole concessionaires would not be considered as related parties. I
think there are a few countries that are having a tough time accepting
that kind of concept. On the other hand the code is very clear in this
respect, and I don’t think there will be any difficulties in the final
analysis.

Mr. Va~ik. Mr. Gibbons.

Mr. Giseons. On transactions between related parties, what rule did
we finally come up with? On transactions, on variations what is the
rule now ¢

Mr. O’LoucHLIN. Very briefly it will be somewhat close to our exist-
ing statute, although there will be recognized differences. The related
party transaction will be looked upon on the basis of its own merits.
In other words, the related party or the importer in this case will be
given an opportunity to demonstrate that his price is a valid price for
the purpose of establishing transaction values. He will be able to
explain how he arrived at a price. He won’t have to meet the fair value
test in our present statute. He will be able to do it on the merits of his
own pricing system.

On the other hand, if this is not sufficient then he is given an oppor-
tunity to demonstrate that his price nevertheless meets certain tests
that are provided for in the code and in our statute. If these tests are
met, then the price can be accepted as a transaction value.

Mr. GiBeons. I ought to know the answer to this question but I
don’t, so I am asking you: Is it similar to the same valuation test that
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ge hazve in the Internal Revenue Code, or does it differ, or do you
now

Mr. O’LoueHLIN. I am sorry, sir, but I do not know that.

Mr. GieBons. It would seem that now that we have entered into this
agreement that perhaps we ought to try to cut out the paperwork a
little by having the same test for tax purposes and for Internal Reve-
nue purposes as we do for Customs purposes. But you don’t know the
answer.

Does anybody that is going to testify later on know the answer?
A[ﬁarently they don’t.

r. Haruaway. I would be happy to provide it for you.

Mr. Giseons. I wish you would. I am just trying to find out a way
to cut down the redtape or the useless redtape, I should say.

[The information follows:]

There are three related party tests appied under the Internal Revenue Service
regulations (26 CFR section 1.482(e)), to establish the price, called the arm's
length price, that an unrelated party would have paid under the same circum-
stances for the property involved in the sale between the related parties.

The first is a “comparable uncontrolled price” method which sets the arm’s
length price of a controlled sale as equal to the price paid in a comparable sale
between unrelated parties, with certain adjustments.

If there are no comparable sales and certain other conditions are present, the
“resale price method” of valuation is used. This method sets, the arm’s length
price of the sale as equal to the applicable resale price, reduced by an appropri-
ate markup and adjusted for value added by the seller.

Finally, where neither of the first two methods is appropriate, the “cost plus
method” is used. Here, the arm’s length price of the sale is computed using the
cost of production of the item plus the gross profit adjusted in certain ways.

These methods, summarized above, are defined in full in the regulations.

Mr. VaNik. Any other questions? Thank you very much. We cer-
tainly appreciate your extensive testimony and the response to
questions.

'We move now to the public witnesses on the Protocol to the Customs
Valuation Agreement. Our first witness is Mr. Elliott, manager of
the customs international trade affairs of Procter & Gamble. We
would be very happy to hear from you.

STATEMENT OF DAVID J. ELLIOTT (PROCTER & GAMBLE), ON
BEHALF OF THE JOINT INDUSTRY GROUP

Mr. Evuiort. Thank you, Mr. Chairman. As you requested, 1 will
file the full statement for the record.

Mr. Vanik. Your full statement will be admitted into the record
as submitted. You may proceed and excerpt from it in any way you
see fit.

Mr. Erviorr. My name is David Elliott. manager of customs and
international trade affairs of the Procter & Gamble Co. Today I repre-
sent the Joint Industry Group, a coalition of 17 business associations
broadly representative of U.S. exporting and importing interests.

‘This group has had a particular interest in the Customs Valuation
Agreement. Day-in and dav-out customs vesluation procedures are
probably the major nontariff barrier to international trade.

Customs valuation procedures create particular problems in the
developing countries. problems that can be minimized with a uniform
worldwide system. Therefore, the Joint Industry Group would very
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much like to see the developing countries participate in the valuation
agreement. And we believe that this protocol represents a fair and a
reasonable accommodation of their specific needs.

A few comments on some of the elements in the protocol appear ap-
propriate. First, the removal from U.S. law of one of the alternative
tests for the acceptability of a price between related parties will pre-
sent few problems. We anticipate that this provision would only rarely
apply and that its deletion will have little impact on either importers
or the Customs Service.

Second, we do have some concerns about countries that might try to
obtain extensions of the permissible 5-year implementation delay due
to dilatory performance.

Therefore, we respectfully suggest that the committee censider pro-
viding guidance in the legislative history to future U.S. trade repre-
sentatives indicating that such delays should only be acceptable where
a developing country has taken adequate steps to implement on time
or is unable to do so for reasons beyond his control.

Wo also respectfully suggest the committee consider including legis-
lative history guidance that would encourage future U.S. trade repre-
sentatives to accept only the fewest possible retentions of minimum
customs values for the shortest possible transition periods.

This kind of artificial valuation is perhaps the single most unfor-
tunate aspect of some countries’ valuation systems. Minimum customs
values can at time represent a doubling, or even a greater multiple, of
the lqtfcclsctive rate of duty by doubling the base against which it is
applied.

Third, there are two provisions in the protocol that permit develop-
ing countries to limit the use of computed value. That is a value based
on manufacturing costs kept in accordance with generally accepted
accounting principles. While we are aware of the concerns of the
developing countries about this basis of value, which is determined in
countries other than their own, this kind of system is well established
ibn U.S. practice and is generally preferred by the U.S. Customs

Service.

Further, we not that developing countries have an additional 3
years over the 5-year implementation delay provided by the protocol
to adopt computed value.

Therefore, we suggest that the U.S. trade negotiator not be overly
generous if he finds these provisions being abuseg.

Finally, we suggest that the committee consider including in its
record an interpretation of provision 8 to the protocol that it does no
more than restate article 1.1 of the agreement and the note thereto.
Any other interpretation could create administrative conflicts and
problems down the road.

In conclusion, Mr. Chairman, we urge the U.S. Congress to approve
and implement this protocol. Further, we deeply appreciate this op-
portunity to present our views to you. Thank you very much.

[The prepared statement follows: ]|

STATEMENT OF THE JOINT INDUSTRY GROUP

Good morning. My name is David J. Elliott, Manager of Customs and Inter-
national Trade Affairs for the Proctor & Gamble Company. I am appearing
here today on behalf of the Joint Industry Group, an ad hoe coalition interested

63-673 0 - 80 ~ 17
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in the subject of Customs valuation from both the exporting and importing
points of view.

The Joint Industry Group is here representing the following associations and
the businesses they represent :

1. The Air Transport Association of America, which represents nearly all
scheduled airlines of the United States.

2. The American Electronics Association, which has over 900 high technology
and electronics companies as members. Those companies are mostly small to
medium in size, with two-thirds employing less than 200 employees.

8. The American Importers Association, representing over 1,100 companies,
mostly small to medium in size, plus 150 customs brokers, attorneys and banka.

4. The American Paper Institute, a national trade associstion of the pulp,
paper and paperboard industry. Its members produce more than 90 percent of
the nation’s output of these products. The U.8. paper industry opeates in all
States of the Union, employing over 700,000 people.

5. The American Retail Federation, an umbrella organization encompassing
thirty national and fifty state retail associations that represent more than one
million retail establishments with over 13,000,000 empioyees.

6. The Chamber of Commerce of the United States, representing 90,000 com-
panies and 4,000 state and local Chambers of Commerce.

7. The Cigar Association of the Uniied States, which includes nearly all
U.S. cigar sales and major cigar tobacco leaf dealers.

8. The Computer & Business Eqiupment Manufacturers Association, including
over forty members with 1,000,000 employees and $35 billion in worldwide rev-
enues. Members range from the smallest to the largest in the industry.

9. The Council of American-Flag Ship Operators, which represents the in-
terests of the American liner industry.

10. The Electronic Industries Association, its 287 member companies, which
range in size from some of the very largest American businesses to manufac-
turers in the $25-50 million annual sales range, have plants in every State in
the Union.

11. The Foreign Trade Association of Southern California, which represent 450
firms in Southern California in the import-export trade.

12, The Imported Hardwood Products Association, an international associa-
tion of 250 importers, suppliers and allied industry members. Members handle
75 percent of all imported hardwood products and range in size from small pri-
vate businesses to the largest in the industry.

13. The Motor Vehicle Manufacturers Association, whose eleven members
produce 99 percent of all U.S.-made motor vehicles.

14. The National Committee on International Trade Documentation, which
includes many of the major U.S. industrial and service companies.

15. The National Customs Brokers and Forwarders Association of America,
consists of about 400 licensed customs brokers and forwarders and 23 affiliated
associations throughout the U.S., whose members are also brokers or forwarders
in various cities.

16. The Scientific Apparatus Makers Association, manufacturers and dis-
tributors of scientific, industrial and medical instrumentation and related
equipment.

17. The U.8. Council of the International Chamber of Commerce, a business
policy-making organization which represent and serves the interests of several
hundred multi-national corporations before relevant national and international
authorities.

The Joint Industry Group is interested in the Customs Valuation Agreement
because on a day-to-day basis, current customs valuation procedures used
throughout the world often create a major non-tariff barrier to international
trade. They can be a particular problem in the developing countries. We believe
those problems can be minimized if a uniform system is used world-wide.

We would very much like to see the developing countries participate in the
Valuation Agreement. This will not only remove a serious non-tariff barrier, but
also be a step towards more eficient resource allocation in these countries.
" Consequently, we have been most interested in the Protocol to the Agreement on
Implementation of Article VII of the General Agreement on Tariffs and Trade,
both while it was being negotiated and its approval and implementation by the
U.8. Congress.

The Joint Industry Group supports the Protocol and respecttully recommends,
Mr. Chairman, that it be approved and implemented by the Congress. We further
suggest that this action be taken alone and without other changes to the Trade
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Agreements Act of 1979, excepting only technical changes necessary to correct
any deficiencies in that Act that may have been identified relative to the Agree-
ment Implementing Article V1I of the GATT. At tnis point, the Joint Industry
Group is unaware of any such changes that need to be made.

At this point, Mr. Chairman, we would like to vomment briefly on the various
elements in the Protocol,

1. Deletion of the provision of Article 1.2(b) (iv). This provisica is one of the
alternative tests of the acceptability as customs value of a price between related
parties. It reads as follows: “The transaction value in sales to unrelated buyers
for export to the same country of importation of goods which would be identical
to the imported goods except for having a different country of production provided
that the sellers in any two transactions being compared are not related.”

This provision was enacted into Section 402 of the Tariff Act of 1980, as
amended (19 U.S.C. 1402) as 402.(b) (2) (B) (iii) in the following form: “(iii)
the transaction value determined under this subsection in sales to unrelated
parties of merchandise, for exportation to the United States, that is identical in
all respects to the imported merchandise but was not produced in the country in
which the imported merchandise was produced ;”

The JIG believed, the Agreement was being negotiated, thsat this provision is
a commercially, economically and administratively appropriate means of deter-
mining customs value in certain related party transactions. Nevertheless, we do
believe that it is an important means of doing so, since it world undoubtedly ¢nly
be used in rare cases. Therefore, its deletion from the Agreement and from U.8.
law is certainly acceptable to the Joint Industry Group as a means of encourag-
ing developing country participation.

2. Article 21.1 provides the developing countries with five years for imple-
mentation from the date of their participation in the Agreement. This provision
in the Protocol requests sympathetic consideration to requests for extensions if a
country can show “good cause” therefor. The Joint Industry Group supports such
sympathetic consideration where a country has made a good faith effort to imple-
ment the Agreement on time, but for grounds beyond its reasonable expectation or
control is unable to do so. Simply failing to take adequate and appropriate action
to be ready to implement should not be considered “good cause”. We respectfully
suggest, Mr. Chairman, that the committee consider providing such guidance to
the United States Trade Representative in the legislative history to the Act ap-
proving and implementing this Protocol.

8. Minimum customs values are cne of the least desirable features of current
customs valuation systems. They are often set at levels well above prices in the
marketplace and have a significant multiplying effect on rates of duty. Their
elimination, therefore, can have an impact on local producers who may hereto-
fore have been removed from the competition of the international marketplace.
Consequently, there is a basis for developing countries retaining them ‘“on a
limited and transitional basis”. Nevertheless, we here also respectfully suggest
that legislative history guide our negotiators to accept the minimum possible
retentions for the shortest possible transition periods.

4. The Agreement provides the importer—almost aiways in related party situa-
tions—the option of reversing the last two steps in the hierarchy of valuation
approaches and to have valuation determined, in essence on the basis of his pro-
duction costs in the producing country rather than upon his re-sale price less
importing and distribution costs in the importing country. This provision in the
Protocol would limit this right in less developed countries by making it subject to
approval of the local customs authorities.

The Joint Industry Group continues to believe that this option is an appropriate
element in the Agreement arnd will provide exporters with greater uniformity
and certainty in valuation. We also believe that the internal taxing authorities
in the exporting country, whose economic interest lies in the same direction as
the customs authorities in the importing country, will effectively control potential
abuse. Nonetheless, we recognize the concerns of the developing countries and
their relatively limited technical resources. Therefore, we are prepared to fsccept
this exception to the basic rule for developing countries. We note that Article 21
already provides developing countries with an additional 8 years to implement
computed value—a total of eight years from participation in the Agreement.
Consequently, we believe that customs authorities should only refuse to approve
optionality in rare and unusual cases.

5. The Agreement provides that the resale price of goods that have been
processed after importation may, under certain circumstances, be used as the
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starting point for calculating customs value. The costs of the processing and of
the importing and distribution costs are then deducted so that the re-sale price is,
in effect, adjusted back to the border. The Agreement and U.S. law permit this
approach only with the importer’s agreement. The Protocol would permit this
approach to be used by the developing countries only, and still subject to all the
other limitations, without this agreement. For the same reasons we are willing to
accept provision 4, The Joint Industry Group is also prepared to accept this

provision.
6. The Joint Industry Group agrees to this provision, which specifies that it

problems arise in using the prices paid by sole agents, sole distributors and sole
concessionaires as the basis for customs valuation, then a study will be made of
this question with a view of finding appropriate solutions. We do not antici-
pate many problems arising since we believe the related party provision (Article

15.4) should provide adequate protection.
7. The Joint Industry Group agrees that customs authorities have the right to

expect the cooperation of importers in investigations aimed at verifying elements

of value declared or presented to customs.
8. The Joint Industry Group agrees that “the price actually paid or payable

includes all payments actually made or to be made as a condition of sale of the
imported goods, by the buyer to the seller, or by the buyer to a third party to
satisfy an obligation of the seller”. We read this provision as doing no more

than re-stating Article 1.1 and the Note thereto.
Mr. Chairman, we appreciate the opportunity to present our views and respect-
fully recommend that the Protucol be approved and implemented by the United

States Congress. Thank you.

Mr. Vanik. Are you satisfied that the provisions in the protocol
will not be used by LDC’s to indefinitely string out their implementa-
tion of the valuation agreement ?

Mr. Eruiorr. We feel that it is necessary for the U.S. negotiators
to keep our developing countries’ trading partners’ feet to the fire
on this issue so that they don’t drag it out. It is going to be a job
which the trade negotiators are going to have to work at very hard.

Mr. Vanik. The time limits for adoption of the valuation agree-
ment are fairly open ended. In addition there are still countries ad-
hering to the old Brussels definition of value system, BDV.

Doesn’t this indicate a continuation of nonuniformity in customs
values and valuation methods between countries?

Mr. Evuiorr. We are going to have nonuniformity for longer than
we would like. There are still countries that haven't even got to
Brussels. However, th: adoption of the valuation agreement as the
valuation system by the Customs Cooperation Council and their
cessation of technical support for the continuation of Brussels should
en};ance the developing countries’ interest in moving to the new
system.

It should be easy to administer, and it should work well for them. I
think as they see it being applied by other countries they will be
attracted to it. Certainly we hope so.

Mr. Vanmx. Can you explain the specific problem that U.S. ex-
porters have with minimum value systems and what you consider
to be a limited and transitional time for such systems to be retained ¢

Mr. Eruiorr. The problems with the minimum value system—
perhaps I can exgmphfz this with one country, with Mexico which
has had official prices. They may have a duty of 25 or 50 or 70 percent
depending upon the type of item and they apply it against some of-
fical price or the price of the goods, whichever is higher. These of-
ficial prices frequently are significantly greater than the actual price
in the transaction.
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Therefore, the effective amount of duty is significantly higher than
the rate times the commercial values of the goods. ]

The transition times will probably have to be a result of negotia-
tion. We have established some precedent in the United States by
conversions of our own minimum price system, the American selling
price. We have given the Canadians some deferral time to move away
from their fair market value system. . .

So something on the order of a 3- to 5-year transition might be
something we have to live with. .

Mr. VaNIk. Are there any further questions?

Mr. FrenzeL. No questions. .

Mr. Jones. No questions.

Mr. Vanik. Mr. Russo?

Mr. Russo. No questions.

Mr. Vanik. Thank you very much.

The next witness is Mr. Thomas Evans of Delaware on H.R. 6269.

STATEMENT OF HON. THOMAS B. EVANS, JR., A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF DELAWARE

Mr. Evans, Thank you. Gentleman, I appreciate the opportunity to
testify this morning. In November 1977, the 95th Congress passed
Public Law 95-159, a bill to suspend the imposition of a 5-percent
tariff on the importation of Adriamycin™—doxorubicin hydro-
chloride—for injection. The 2-year suspension granted is scheduled
to expire on June 30, 1980. My legislation—H.R. 6269—is designed to
simply extend that suspension for an additional 2 years. )

Adriamycin is an anticancer drug and is manufactured in Italy.
The drug is imported into the United States and sold by the domes-
tic distributor, Adria Laboratories, Inc. The compound is not manu-
factured in the United States and the patent is owned by the foreign
manufacturer.

Since its introduction into the United States in 1974, Adriamycin
has rapidly achieved wide acceptance and utilization in the treat-
ment of a broad spectrum of cancers, to include breast cancer, bladder
cancer, lung cancer, Wilm’s tumor, neuroblastomas, soft tissue and
bone sarcomas, thyroid cancer, Hodgkin’s disease and malignant
* lymphoma. Adriamyein is considered the most active anticancer drug
for most of these cancers and is generally considered the major anti-
cancer pharmaceutical in use today.

Adriamycin is supplied in a freeze-dried powder form and is
administered intravenously after reconstitution. Because of its method
of manufacture and not its intended use, Adriamycin is classified as
zélz :ntlbiotic under item 907.20 of the tariff schedules of the United

ates.

Adriamycin is not presently in direct competition in the U.S. mar-
ketplace with any other domestically manufactured antineoplastic
agents. In fact, it is often used to augment or supplement other forms
olf treatment, including use in conjunction with other antineoplastic
drugs.

Because of the toxicity associated with Adriamycin, there is a limit
on the amount of drug which can be administered to one patient.
Adriamycin is an expensive drug; and, prior to the passage of the
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first tariff suspension bill, Adria Laboratories committed itself to
passing through to its customers the complete savings achieved by the
tariff suspension.

And I might say that in a day when very often performance is not
consistent with rhetoric this was done and the promise was kept and
it was passed on through to the consumer. Various agencies and de-
partments of the U.S. Government and State and local governmental
purchasers have also benefited to the same extent as a result of the
suspension of the tariff.

Government is the biggest buyer and hence the primary beneficiary.

The tariff suspension which was granted 2 years ago has lightened
the financial burden of cancer patients through the reduced cost of
Adriamycin and this will continue to be the case with an extension of
that suspension. In addition, Federal, State and local governmental
purchases will continue to be relieved of the burden of the tariff.

For these reasons, I respectfully urge the passage of this bill and
the continued availability of the suspension of the tariff on this anti-
cancer pharmaceutical compound.

Mr. Vanik. Mr. Schulze said OK, we will do it. Any questions?

Mr. Gieeons. No questions. I don’t think you will get any of us on
the record as being for cancer.

Mr. Evans. Thank you, gentlemen, very much indeed.

Mr. Vanik. Is Mr. Ford here ?

Mr. Giseons. He is right here. He has been here all morning. His
constituents are here.

Mr. Vanik. Mr. Ford, we are happy to have you here to give your
statement and the statement of the others who are involved in this
legislation, H.R. 6975.

STATEMENT OF HON. HAROLD FORD, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TENNESSEE

Mr. Forp. Thank you. I have with me Mr. Evans and Mi. Stadelman.

Mr. Chairman, I would like to thank you and the members of the
committee for allowing me to appear this morning and to introduce one
of my constituents and to talk about the legislation that is presently
before this committee. Mr. Chairman, I welcome the opportunity to
come before you and the members of the committee and to say that I
introduced H.R. 6975 on March 31 of this year because I recognized the
need for the import duties on these products to be eliminated.

This measure will be beneficial to U.S. industry and to the U.S. con-
sumer. In these inflationary times we should make every effort to en-
courage industry to reduce the cost to the Nation’s consumers whenever
it is possible.

Eliminating the duty on hardwood veneers provides us with one such
opportunity, Mr. Chairman,

Before the testimony begins by the two gentlemen who appear here
with me I would like to talk a little about the legislation that I have
introduced.

The domestic consumer is largely dependent on imports to fulfill his
needs on many of these veneers. A duty elimination was accomplished
in the context of the Multilateral Trade Negotiations for those wood



251

veneer items with a duty of 5 percent ad valorem or less, meaning
where a negotiated duty elimination was legally possible.

However, due to the legal restraints of the Trade Act of 1974 these
du’?' eliminations will not be completed until January 1, 1981.

he Trade Act also did not grant the President authority to elimi-
nate duties which were greater than 5 percent. Thus, we could not
eliminate the duties on wood veneers that are covered under this bill.

The proposed legislation is therefore the most expeditious way to
accomplish the simultaneous elimination of the duties on veneers.
Through passage of this legislation, Mr. Chairman and members
of the committee, we are supporting an effort to favor our friends
abroad and at the same time to eliminate the current shortage of high
grade hardwoods, and ultimately to benefit industry and the consumer.

I would now like to introduce the first witness, Mr. Evans, and
immediately after Mr. Evans to introduce Mr. Stadelman, who 1s my
constituent from Memphis.

And again I would like to thank him and the members of his indus-
try for their support of this most positive legislation. Hopefully this
committee will take action very soon in reporting legislation out of this
committee so we can go before the full House and pass this needed
legislation.

r. Vanik, Well, Mr. Ford, as a meraber of the parent committee
you make a very persuasive case. And we will be happy of course to
hear from Mr. Evans at this time.

STATEMENTS OF 0. KEISTER EVANS, EXECUTIVE VICE PRESI-
DENT, IMPORTED HARDWOOD PRODUCTS ASSOCIATION, AND
RUSSELL C. STADELMAN, PRESIDENT, RUSSELL STADELMAN
& CO.,, MEMPHIS, TENN.

Mr. Evans. Thank you, Congressman Ford. My name is Keister
Evans. I am appearing on behalf of the Imported Hardwood Prod-
ucts Association, where I serve as executive vice president. Appearing
with me, as Congressman Ford has said, is Russell Stadelman from
Memphis, a precminent member of our industry.

Also appearing, or supporting us, is Mr. Gerald E. Gilbert, a senior
partner in the law firm of Hogan & Hartson. Mr. Gilbert serves as
general counsel to the association.

Our trade association is an international trade association repre-
senting active importers, overseas suppliers, and allied industry mem-
bers. A listing of our importing members is attached.

The imported hardwood industry and the domestic hardwood ply-
wood industry have sought for some time to have duties removed from
hardwood veneers.

As a matter of information, H.R. 6975, to eliminate the duty on
hardwood veneers, covers a variety of imported veneers, tlie most im-
portant being Philippine mahogany, which is used for cores and backs
of domestically manufactured hardwood plywood. The current duty
on Philippine mahogany is 7 percent. Duties on the other categories
in question range from 1 percent to 5 percent. A copy of the tariff
schedule for these items is attached.
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In extending our support for this legislation, we wish to bring to
your attention the following points for consideration :

It is important to encourage the importation of hardwood veneers
at reasonable prices since the U.S. supply of quality domestic hard-
woods is not sufficient to meet the needs of the U.S. furniture, kitchen
cabinet, and domestic plywood industry.

At a time when inflation is of primary concern to all U.S. citizens,
the elimination of these duties should reflect positively our efforts to
keep consumer costs down in the forest products industry.

A major consumer of imported hardwood veneers is the U.S. do-
mestic hardwood plywood industry, which relies on imported veneers
for the production of their product. In 1978, this industry produced
1.5 billion square feet of hargwood plywood. Lower costs of imported
veneer will enable the hardwood plywood industry to keep costs and
grices down which should reflect favorably in maintaining higher in-

ustry employment levels.

The Industry Sector Advisory Committee—ISAC 3—which served
in an advisory capacity for lumber and wood products to the re-
cently completed multilateral trade negotiations, recommended that
these duties should be eliminated. Unfortunately, such action was not
possible due to the legal restraints of the Trade Act of 1974.

H.R. 6975 has been drafted by the U.S. Department of Commerce
and has the support of the administration. To our knowledge, there
isno ogeposition to this bill, .

'We believe, Mr. Chairman, that H.R. 6975 is timely and appropriate,
and that all implications of the legislation are positive.

We appreciate the opportunity to present our position to the sub-
committee. Following Mr. Stadelman’s remarks we will be happy to
answer questions or provide additional information as you may
require.

Now it is my pleasure to introduce to you a prominent long-stand-
ing member of the imported hardwood industry, Mr. Russell C. Stadel-
man. Mr, Stadelman is founder and president of Russell Stadelman &
Co., headquartered in Memphis, Tenn. He is internationally recognized
for his knowledge of the industry, especially Asian timbers. He is
author of the book “Forests of Scutheast Asia,” which enjoys world-
wide distribution and recognition.

Thank you.

[Attachment to the statement follows:]
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TARIFF SCHEDULES OF THE UNITED STATES ANNOTATED (19%0)

SCHEDULE 2. - WOOD AND PAPER; PRINTED MATTER

Part 3. - Wood Veneers, Plywood, and Other Wood-Veneer Assemblles, and Bulldiag Boards
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4/15/80
IMPORTED HARDWOOD PRODUCTS ASSOCIATION
Importing Membership

American Import Company Craig Lumber Corporation

Long Island City, NY 11101 Memphis, TN 38112
American Prefinish Daewood Int'l (America) Corp.

Kirkland, WA 98033 Carlstadt, NJ 07072
American International DG Pacific (Div. of D5 Shelter Products Co.)
Hardwood Company Portland, OR 97225

Stamford, CT 06902
Dean Hardwoods, Inc.

Balmac Forest Products Portsmouth, VA 23707

(A Division of Balfour,

Maclaine Int'l, Ltd.) Dillon Forest Products
New York, NY 10005 Bordentown, NJ 08505
Batenan Brothers Lumber Co., Inc. Drewry International
Philadelphia, PA 19125 (Ply International Co.)

Louisville, KY 40218

Biwood International

Memphis, TN 38117 Duratex North America, Inc.
New York, NY 10017

Boise Cascade Corporation

Portland, OR 97208 Froelich Company, The
High Point, NC 27261

Borneo Sumatra Trading Company, Inc.

Rutherford, NJ 07070 Fronville Commercial Company, Inc.
Wilsonville, OR 97070

Bryan Sales Company

Louisville, KY 40201 Frost Hardwood Lumber Company
San Diego, CA 92112

Pat Brown Lumber Corporation

Lexington, NC 27292 Fujilumco (America) Inc.
Los Angeles, CA 90017

Budres Lumber Company

Grand Rapids, MI 49509 GF Company, The
San biego, CA 92117

C. Itoh & Company (America) Inc.

New York, NY 10017 Georgia~Pacific Corporation
Portland, OR 97204

Cambrian Forest Products Inc.

Pensacola, FL 32573 Gross Veneer Sales, Inc.
High Point, NC 27262

Canadian Millwork, Inc.

Canadian, TX 79014 Harlan Pacific, Inc.
Bellevue, WA 98009

Cariboo-Pacific Corporation

Tacoma, WA 98411 Hermitage Wood Products
Nashville, TN 37205

Celta Agencies, Inc.

San Juan, PR 00936 Holland Southwest Corporation
Houston, TX 77033

Clarke Veneers & Plywood

Jackson, MS 39216



Hunter Trading Division of Monroe Lange Hardwood Imports Divis